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The court held 
were not entitled to an injunction 
against members of the Oklahoma 
Highway Commission, the State Attor- 
ney General, County Commissioners 
and county attorneys, restraining in- 
terference with their claimed rights to 
operate a toll bridge under a franchise 
assigned to them by a bridge corpora- 
tion shortly before its corporate char- 
ter expired. The court ruled that the 
right to operate the bridge expired 
with termination of the corporation, 
and that a perpetual franchise would 
be contrary to the Oklahoma Consti- 
tution. The franchise had _ been 
granted by the County Commissioners 
to certain individuals and assigned by 
them to the corporation. 

Sam Hawks, J. F. McKeei and Lew Wentz 
constituting the State Highway Com- 
mision of Oklahoma et al. 


¥. 


that respondents 


0 | CHarRLEs H. HAMMILL and WILLOUGHBY G. 


WALLING. | 
Supreme Court of the United States. | 
No. 147, | 

| On writ of certiorari to the Circuit Court 
of Appeals for the Tenth Circuit. 


| W. C. Lewrs, Assistant Attorney General, 


and PurMAN WILSON (J. Berry KING, At- 
torney General of Oklahoma, with them 
on the brief), for petitioners; CrArLes 
B. CocHrRaAN (LESSING ROSENTHAL and 
Ames, CocuraNn, AMES & MONNET with | 
him on the brief), for respondents. 


| directed 
| Plainants fo: 


», Vidual 
| effect as if the 


Opinion of the Court 
Jan, 9, 1933 
Mr. Justice Carpozo delivered the opin- 
ion of the Court. 


The respondents, claiming to be the 


| owners of a perpetual franchise to col- 
| lect tolls for the use of a bridge across 


the Canadian River, brought suit in the 


| United States District Court against the 


members of the State Highway Commis- 
sion of Oklahoma, the Attorney General 
of that State, the County Attorneys of 
McClain and Cleveland Counties, and 
other persons, residents of the neighbor- 
hood, to restrain a threatened interfer- 


ence with the maintenance of the bridge 
or the collection of tolls. The jurisdic- 
tion of the Federal @ourt was invoked 
upon the ground of diversity of citizen- 
ship. The defendants (petitioners in this 
court) made a motion, without answer- 
ing, to dismiss the complaint. The com- 
plainants moved at th2 same time for an 
injunction poncer:e lite. The District 
Court denied the motion for an injunc- 
tion, and grantcd the motion to dismiss. 
The Circuit Ccur. cf Appeals for the 
Tenth Cirevit reversed the decree and 
judgment in favor of the com- 
the reliof dervanded in the 
complaint 59 F. (2a) 41. A writ of 
certiorari brings the case h2re. 

The :ac.s exh_diiod in ine bill are these. 
On April 22. 1911. the Coe.nty Commis- 
sioners 0: McCla.n Couniy, Oklahoma, 
adopted a rcso:ut'cn wh ore>dy there was 
granted to Ca:ter and Helsell, or their 
assigns, a franchise to ccnstruct and ope- 
rate a tc'l bricge across the Canadian 
River at the Ci'y cf Purell, the bridge to 
be erected within the time prescribed by 
law. The to's eniumc-aicd in a schedule 
were rot to be irvre-se’ “by the bridge 
comovany,” trouvh they might be reduced, 
By the terms o: th2 12sclution, the grant 
was to be “pcrpotu7l,” suoject only to such 
limitations as were provided by law. The 
grantees were to ko at liberty to transfer 
theif rights and privileges to “any indi- 
or corporation,” with the same 
gren. had been made to 
the assigns directly. On May 16, 1911, the 
County Commissioners of Cleveland 
County on the. other side of the Canadian 
River adopted a like resolution for the 
grant of a like franchise to the same 
grantees. On May 10, 1911, Carter, one 
of the grantces, together with Walling and 
Hamill, the present respondent, caused a 
corporation, known as the Purcell-Lex- 


Digest summaries of the opinions 
printed in this Supplement will ap- 
pear in the issue of The United 
States Daily of Jan. 11. 
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ington Toll Bridge Company, to be or- | 


ganized under the laws of Oklahoma, with 
a corporate life of twenty years. There- 
after in Dec., 1911, while the bridge was 
in course of construction, the grantees of 


the franchises, together with the respond- 
ents, conveyed the bridge, its approaches | 


and all the rights and privileges embraced 
within the franchises or either of them to 
the Purcell-Lexington Toll Bridge Com- 
pany, its successors and assigns. The 
corporate life of the Purcell-Lexington 
Toll Bridge Company was to expire, as we 
have seen, on May 18, 1931. Before that 
time, and on April 2, 1931, the bridge com- 
pany conveyed to the respondents and to 
Carter, and their assigns, the bridge and 


the accomanying franchises, the respond- | 


ents receiving afterwards from Carter an 
assignment of his interest, whatever it 
might be. Thereupon the defendants, who 
are the petitioners here, gave notice that 
on May 18, 1931, the bridge would become 
a free bridge and part of the free highway 
system of the State of Oklahoma. The 
members of the State Highway Commis- 
sion, the Attorney General, the County At- 
torneys, as well as the neighboring resi- 
dents, who, it seems, are also the County 


Commissioners, announced a purpose to | 


prevent the collection of tolls by the re- 
spondents, and to cause the bridge to be 
kept open for free ahd unimpeded passage. 
This suit for an injunction followed. 

The District Court held that the County 
Commissioners were without authority to 
grant a franchise to individuals except in 
trust for a corporation organized under 
the bridge law; that the term of the cor- 
porate life was also the limit of the dura- 
tion of the privilege to charge and levy 
tolls; that a perpetual franchise, if in- 
tended, would be void under Article II, sec- 
tion 32 of the constitution of Oklahoma, 
prohibiting “perpetuities”; 
bill should be dismissed. The Circuit Court 
of Appeals, in reversing this judgmeni, 
held that the franchises were not invalid 
because granted to individuals; that upon 
assignment to a corporation organized for 
a term of 20 years, the franchises were 
not cut down in respect of their duration, 
but continued in full force when con- 
veyed by the assignee to others; that the 
term “perpetuities” as used in Article 11, 
section 32 of the constitution of Oklahoma 
had in view the creation of future estates 
and did not limit the enjoyment of a 
privilege or franchise; and that the com- 
plainants should have an injunction as 
prayed for in the bill. 

Article II, section 32.0f the Constitution 
of Oklahoma provides: “Perpetuities. and 


monopolies are contrary to the genius of | 


a free government and shall never be al- 
lowed, nor shall the law of primogeniture 
or entailment ever be in force in this 
State.” Construing that provision the 
Court of Appeals said: 
that the word ‘perpetuities’ * * * 
intended to mean or be equivalent to per- 
petual franchises, but was intended to 
limit the power to pass titles that would 
vest in futuro.” But the Supreme Court 
of Oklahoma has not circumscribed the 
word so narrowly. It has said that a for- 
bidden perpetuity is created when there is 
granted to an individual or corporation 
@ perpetual privilege or franchise. It has 


was not 


gone farther: it has said that a privilege | 


or franchise is perpetual if indefinite in 


| pany, 


and that the | 


“We do not doubt | 


| the 
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tion at the pleasure of the Legislature. | 


The question came before the court in 
City of Okmulgee v. Okmulgee Gas Com- 
140 Okla. 88. The Legislature of 
Oklahoma had passed an act whereby a 
public service corporation holding a fran- 


chise from a municipality for a fixed term | 
of years was to be at liberty to exchange | 


it for a revocable permit. The court said 


| that such a permit, if viewed as a grant 


from the municipality, was forbidden by 


in effect that no franchise shall be 
granted by a municipal corporation for a 
longer term than 25 years. 
hand, if the permit could be viewed as 


one proceeding directly from the State, | 


the court said that it would then be a 


perpetuity within the prohibition of Ar- | 
The permit was not | 
saved by the reservation to the Legislature | 
| of a power to revoke it. 


ticle II, section 32. 


In the view of 
the court (p. 98), a franchise “not limited 
in its existence to a fixed and definite 


period of years” is to be classified as “a | 
perpetual franchise,” and hence an unlaw- | 
To avoid misapprehension | 
the court at the end of its opinion sum- | 
“Any | 


ful perpetuity. 


marized its conclusions (p. 100). 
act of the Legislature which provides for 
issuing a license, revocable permit, inde- 
terminate permit, or other instrument in 
the nature of a franchise which is not 
limted as to its time of existence, violates 
section 32 of Article II of our Constitu- 
tion.” See, to the same effect: In re 
Okmulgee Gas Company, 141 Okla. 98; In 
re Oklahoma Power Company, 141 Okla. 
106. . 

We do not now determine what mean- 
ing we would give to the Oklahoma Con- 


stitution if the question were before us | 


es an original one, unhampered by any 


Much can be said ‘in support of the re- 
spondents’ position that the perpetuities 
denounced are those arising from the crea- 
tion of future estates or from restraints 
upon alienation without reasonable limit. 
The question is one distinctively local in 
origin and content. The prohibition is 
embodied in the local Constitution. Not 


nly that, but it is designed to give effect | 


to “the genius” of the Government, an im- 
palpable existence that can best be ap- 
prehended and defined by perceptions and 
experiences sharpened and _ developed 
through the associations of the vicinage. 
“In a case involving local history, as this 
does, 
decision of courts steeped in the local 
tradition, even if we saw reason for doubt- 
ing it.” Jackman v. Rosenbaum Company, 
260 U. S. 22, 32; ef. Diaz v. Gonzalez, 261 
U. S. 102, 105, 106. To define a “perpe- 
tuity” for a new and developing com- 


munity there must be recourse to some- | 


thing more than the pages of a dictionary. 
The word to be defined, in common with 
words generally, will have a color and a 
content that will vary with the setting. 
Towne v. Eisner, 245 U. S. 418, 425; Int. 
Stevedoring Co. v. Haverty, 272 U. S. 50; 
Surace v. Danna, 248 N. Y. 18, 21. It 


comes down to its interpreters freighted | Oklahoma to declare what they shall. be. 


with sybtle implications, with the “tacit 
assumptions,” the “unwritten practices,” 
“thousand influences” and “values” 


duration, though it be subject to revoca- | that “logic and grammar never could have 


nr . 


On the other | 


we should be slow to overrule the | 


got from the books.” Diaz v. Gonzalez, 
supra. Out of two or more meanings that 
were possible and plausible, the State of 
Cklahoma has picked the one comporting 
best in the thought of her official spokes- 
men with the “genius” of her history. 
The mists of our own uncertainties are 
scattered when pierced by this authentic 
evidence of the law of the locality. Chi- 


cago, M., St. P. & P. R. R. v. Risty, 276 
U. 8S. 567, 570; People of Sioux County v. 


Article XVIII, section 5a, which provides | National Surety Co., 276 U. S. 238; cf. Por- 
| ter v. Investors Syndicate, — U. S. —, 


| Dec. 5, 1932. 


We are urged by the respondents to 
exert a power of independent judgment 
though the law to be interpreted be a 
constitution or a statute, and not merely 
the form of law which has come to be 
spoken of as general, Cf. Burgess v. Selig- 
man, 107 U. S. 20. The power, we are 
told exists because at the grant of these 
franchises in 1911, the courts of Okla- 


| homa had not yet spoken as to the mean- 


ing of the Constitution by defining the 
“perpetuities’. within the zone of its re- 
straints. Kuhn v. Pairmont Coal Co., 215 
U. S. 349; Moore-Mansfield Construction 
Co. v. Electrical Installation Co., 234 U. S. 
619, 625; Edward Hines Trustees v. Mar- 
tin, 268 U. S. 458, 463. Obedience is due to 
the courts of the State if the decisions 
claiming fealty are so many and unequivo- 
cal as to make out a “rule of property.” 
Edward Hines Trustees v. Martin, supra, 
at pp. 463, 464. As to this there is no 
denial. The argument is that the fetters 
of obedience are released when there is 
only a single State decision, and this sub- 


| sequent to the transaction out of which 
| rights and duties have developed. Kuhn 


v. Fairmont Coal Co., supra; Edward 
Hines ustees v. Martin, supra. One 
hurdle, it is said, will be overlept if there 


| are no barriers beyond. 
pronouncement of the courts of that State. | 


Choice is not so free as the argument 
assumes, If the single decision inter- 
preting a constitution or a statute is clear 
and unequivocal, submission to its holding 


| has developed in these days into a prac- 


tice so nearly uniform that there is little 
need to consider whether under pressure 
of extraordinary circumstances there is a 
privilege to deviate. Whatever doubt as 
to the practice may have prevailed in days 
gone by has been dispelled by recent judg- 
ments. Chicago, M., St. P. & P. R. R. v. 
Risty, supra; People of Sioux County v. 
National Surety Co., supra. Indeed the 
radiating potencies of a decision may go 
beyond the actual holding. A wise comity 
has decreed that deference shall at times 
be owing, though there may be lacking, in 
the circumstances, a strict duty of obedi- 
ence. Cf. Sim v. Edenborn, 242 U. 8. 131, 
135. An opinion may be so framed that 
there is doubt whether the part of it in- 
voked as an authority is to be ranked as 
a definitive holding or merely a considéred 
dictum. What was said in City of 
Okmulgee v. Okmulgee Gas Co., supra, as 
to the meaning of perpetuities was prob- 
ably intended to be a definitive holding. 
Cf. 141 Okl. 98; 141 id. 100. To be sure 
there is room for argument that limiting 


| distinctions will have to be drawn in the 


future. We must leave it to the courts of 
But the result will not be changed though 
the definition of perpetuities be something 
less than a decision. At least it is a con- 
sidered dictum, and not comment merely 


‘ 
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saan SR 
obiter. It has capacity, though it be less 


than a decision, to tilt the balanced mind 
toward submission and agreement: Cf. 


Sim v. Edenborn, supra; Lankford v. 
Platte Iron Works, 235 U. S. 461, 474. No 
controversy is here as to the impairment 
of the obligation of a contract in viola- 
tion of the restraints of the Federal Con- 
stitution. We are not to confuse the stand- 
' ards of independent judgment appropriate 
in such conditions (Coombes v. Getz, 285 
U. S. 434, 441; Shriver v. Woodbine Bank, 
285 U. S. 467, 475) with those appropriate 
where the only basis of jurisdiction is di- 
versity of citizenship. The Oklahoma de- 
cision as to the validity of a grant in 
perpetuity is not an act of legislation, and 
would not have impaired the contract 
embodied in the grant though it had over- 
ruled a contrary decision previously ren- 
dered. Tidal Oil Co. v. Flanagan, 263 U. S. 
444; Fleming v. Flem:ng, 264 U. S. 29; 
Great Northern Railway Co. v. Sunburst 
Oil & Refining Co., — U. S. —, Dec.\5, 1932. 
What is at issue in this case is not an ac- 
ual or even a claimed impairment of any 
dual or even privilege assured to the re- 
spondents by the Constitution of the 
Nation. What is at issue is the validity of 
a privilege or claim of privilege to obstruct 
a bridge across a public stream. 
case does not call for a decision as to the 
ownership of the structure of the bridge 
or the right of the complainants to tear it 
down hereafter. Cf. State v. Lawrence 
Bridge Co., 22 .Kan. 438, 463. The de- 
cision that is called for is one as to the 
privilege of the complainants, while main- 
taining an obstruction of navigable waters, 
to exact payments from the public. The 
statutes of Oklahoma are explicit that tolls 
may never be collected unless permitted by 
a franchise (Wagon Road Act, Consoli- 
dated Oklahoma Statutes, sec. 5627; Toll 
Bridge Corporations Act, Consolidated 
Oklahoma Statutes, sec. 5367). In con- 
troversies so purely local, little gain is to 





| Grange v. 
The | 


| cumstances 
| there 
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of State officers that the respondents now 


seek. The members of the State Highway | 


Commission believe it to be their official 


duty ‘to take possession of the bridge, and | 
propose to act accordingly. The Attorney |: 
General of the State is about to institute | 
proceedings at law and in equity to vin- | 
dicate the public rights or what he believes | 
The County Attorneys | 
of McClain and Cleveland counties pro- | 
All | 
these activities the respondents ask us to | 


to be such rights. 
pose to sue for fines and penalties. 
enjoin. Indeed all have been enjoined by 


th decree under review. Only a case of 
manifest oppression will justify a Federal 


court in laying such a check upon admin- | 
istrative officers acting colofe officii in a | 


consientious endeavor to fulfill their duty 
to the State. A prudent self-restraint is 
called far at such times if State and na- 
tional functions are to be maintained in 
stable equilibrium. 


rights asserted by the complaintants are 
strictly Federal in origin. Mass State 
Benton, suvra; Stratton v. St. 
Louis S. W. Ry. Co., 284 U. S. 530; Mat- 
thews v. Rodgers, 284 U S. 521. There 
must be reluctance even greater when the 
rights are strictly local, jurisdiction having 
no other basis than the accident of resi- 
dence. The need is clamant in such cir- 
for cautious hesitation. If 
were to be a concession arguendo 
that the meaning of “nerpetuities” is still 
an unsettled question after the decisions 


in Oklahoma, there is surely no room for | 


| a contention that a meaning in opposition 


be derived from drawing nice distinctions | 


between dicta and decisions. Disagree- 
ment with either, even though per- 
missible, is at best a last resort, 
to be embraced with caution and 
reluctance. The stranger from afar, un- 
acquainted‘ with the local ways, permits 
himself to be guided by the best evidence 
available, the directions or the counsel of 
those who dwell ypon the spot. 

The case thus far has been considered 
from the viewpoint of the substantive law, 
the basic rights and duties contested by 
the litigants. 
proach that brings us on the same goal, an 
approach along the line of the law of 
. equitable remedies. Caution and reluctance 
there must be in any case where there is 
the threat of opposition, in respect of lo- 
cal controversies, between State and Fed- 
eral courts. Caution and reluctance there 


; courts 


There is anorher path of ap- | 


must be in special measure where relief, | 
if granted, is an interference by the proc- | 


ess of injunction with the activities of 
State officers discharging in good faith 
their supposed official duties. In 
circumstances this court has said that an 
injunction ought not to issue “unless in a 
case reasonably free from: doubt.” Mass. 
State Grange v. Benton, 272 U. S. 525, 527. 
The rule has been characterized as an “im- 
portant” one, to be “very strictly observed.” 
272 U. S. at 527, 529. Compare Gilchrist 
v. Interborough Rapid Transit Co., 
U. S. 159; Cavanaugh v. Looney, 248 U. S. 
453, 456. It is such interference by the 
process of injunction with the activities 


such | 


to those decisions is reasenably free from | 


doubt. Our process does mot issue unless 
the path is clear. 

What has been written has had its basis 
in the assumption that an indeterminate 
franchise is a perpetuity within the mean- 
ing of the Constitution of Oklahoma, or 
at the very least that state officers acting 
in that belief are not subject to an in- 
junction at the instance of the Federal 
The case for the respondents 
would be beset, however, with other doubts 
and difficulties if all these were to be re- 
moved. There would still remain the un- 
certainty whether the franchise granted 
by the county was to the grantees for their 
own use or for the use of a corporation 
to be organized,thereafter; whether the 
corporation was to be one under the 
“Wagon Road” law, with an indeterminate 
duration, or under the “Bridge Com- 
panies” act, with a duration of twenty 
years; and whether the public policy of 
Oklahoma, disclosed by her statutes and 
decisions, and irrespective of decisions 
elsewhere, sets a limit upon the toll right, 
or what is known as the secondary fran- 
chise, coterminous with the 
franchise to exist and engage in business 
in a corporate capacity. By the statement 
of these questions we convey no hint as to 
the answer. We do no more than em- 
phasize the complexities of law as well as 


| of policy in which the respondents’ title is 


279 


| 


involved, and the unwisdom of superseding 
the official acts and powers of the agents 
of the vicinage by writ out of a Federal 
court. 

The decree of the Circuit Court of Ap- 
peals must be reversed, and the judgment 
of the District Court dismissing the com- 
plaint affirmed. 


‘ 


Reluctance there has | 
been to use the process of Federal courts | 
in restraint of State officials though the | 


primary | 


| 42 
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The appellee, an electric railway op- 
erating in interstate commerce be- 
tween Milwaukee and Chicago, a dis- 
tance of 133 miles? is not subject, the 
court held, to the provisions of section 
20a of the Interstate Commerce Act 
which provides that it shall be unlaw- 
ful for any carrier subject to the act 
“except a street® suburban, or inter- 
urban electric railway which is not 
operated as a general steam railroad 
system of transportation” to issue se- 
curities or assume obligations with- 
out having obtained prior authoriza- 
tion from the Interstate Commerce 
Commission. Affirming the lower Fed- 
eral court which denied an injunction 
seeking to prevent the railway from 
issuing securities without permission 
from the Commission, the court ruled 
that the appellee is “a typical er- 
ample of an interurban electric line 
for passenger service.” 

UNITED STATES 
v. 
CuHIcaGo, NoRTH SHORE AND MILWAUKEE 
RAILROAD COMPANY. 

Supreme Court of the United States. 

| No. 264. 

On appeal from the District Court of the 

United States for the Northern District 

of Illinois. 

JOHN Lorp O’Brien, Assistant to the At- 
torney General ‘THomas D. THACHER, 
Solicitor General, CHarLes H. WEsToN, 
WENDELL BERGE and ELmer B. COLLINS 
with him on the brief), for appellant; 
Rosert E. QuiRK (RALPH R. BraDLey and 
CLaupE D. Cass with him on the brief), 
for appellee. 


Opinion of the Court 
Jan. 9, 1933 
Mr. Justice Roserts delivered the opin- 


ion of the court. 

This is a suit brought pursuant to sec- 

tion 12 (1) of the Interstate Commerce 
Act, aS amended ‘(Note No. 1), to enjoin 
the appellee from issuing any securities or 
assuming any obligation or liability in re- 
spect of the securities of others without 
first having obtained: an order from the 
Interstate Commerce Conimission author- 
izing such, action, as required by section 
20a of the act ‘Note No. 2). The petition 
avers appellee’s intention to issue or be- 
come guarantor of securities in violation 
of the last mentioned section. 
‘The district court; after making detailed 
and elaborate fact findings, concluded as 
matter of law that the railroad was an 
independently operated electric interurban 
railway expressly excepted from the re- 
quirements of the section. The question is 
whether the facts found warrant the 
decision. 

Section 20a forbids a carrier to issue 
shares, bonds or obligations, evidence of 

| interest or indebtedness, or to assume any 
obligation or liability of any other person 
| or corporation, unless the Commission, 
upon application, after investigation, shall 
by order authorize such issue or assump- 
tion, as within the applicant’s corporate 
purpose and compatible with the public 
interest. After prescribing the procedure 
before the Commission, and declaring its 
jurisdiction plenary and exclusive, the 
section enacts that securities or dbliga- 
tions not issued pursuant to its terms shall 


Note 
(1). 
Note. No. 2.—U, S, Code, Tit. 49, section 20a, 


No. 1.—U. S. Code, Tit. 49, section 
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be void, and imposes, civil and criminal 
liability upon officers and directors par- 
ticipating in their creation. 

Paragraph 1 provides: 
section the term ‘carrier’ means a com+ 
mon carrier by railroad (except a street, 
suburban, or interurban electric railway 
which is not operated as a part of a 
general steam railroad system of trans- 
portation) * * *” 

The properties of the appellee have de- 


veloped, through various transfers and. 
reorganizations, out of a street railway | 


company organized more than 25 years ago. 
The company has for some years owned 
and operated in interstate commerce an 


electrified railroad, the main line of which | 


extends from Chicago, Ill., to Milwaukee, 
Wis. There are 138 route miles of line, 
132 miles of second track and‘42 miles 
of yard and other track. About 40 miles 
of main and second track are in city 
streets, on some of which the appellee 


operates in common with street cars and | 
In addition to the main | 


vehicular traffic. 
line between Chicago and Milwaukee there 
is an alternate line for part of the dis- 
tance; a branch some 36 miles in length; 
and two other branches, one of which is 
three and the other eight miles long. 
Operation in Chicago is over the elevated 
tracks of the Chicago Rapid Transit Com- 
pany from the south side northerly 


through the loop district to a point on | troocs are required for handling freight | 


the north side (approximately 16 miles). 
Thence the line runs northerly through 
Chicago and Evanston to Wilmette, ap- 
proximately eight miles, over elevated dirt 
fill tracks owned by the Chicago, Mil- 
waukee, St. Paul & Pacific Railroad Com- 
pany, leased by the appellee jointly with 
the Chicago Rapid Transit Company. The 
remainder of the appelee’s lines are upon 
its own right of way, or in streets the 
use of which is granted by local fran- 
chise. The total laid under local fran- 


chises, outside of Milwaukee, is approxi- | 


mately three miles; in the latter city the 


operation for 2.67 miles is over the tracks | 


of a street surface railway owned by the 
appellee. 

Twenty fast through passenger trains 
are operated daily in each direction be- 
tween downtown Chicago and downtown 
Milwaukee with’a running time equaling 
that of the fastest trains of the Chicago 
and North Western Railway, which oper- 
ates 15 through trains daily between the 
same cities. Dining cars and parlor cars 
are included in some of the appellee’s fast 


trains. Modern, well equipped passenger | 
stations are maintained at a number of | 
points; 51 have agents selling passenger | 


tickets; at some 96 places shelters and 
platforms are maintained, at 35 platforms 
only; and at 42 locations at which cer- 
tain trains stop at streets or highways no 
facilities are provided. Through railroad 
and Pulman tickets are sold to any part 
of the United States, Canada or Mexico. 
Local passenger fares are computed on the 
mileage basis used by steam railroads. 
Appellee’s tracks are of standard gauge 
and are physically connected with those of 
four steam railroads at some 13 points, 
and with those of three electric lines. 
Eight connections are used for handling 
interchange carload freight. The railroad 


has substantial facilities for serving vari- | 


ous industries located on its lines, such as 
side, industrial, team and switch tracks, 


“As used in this | 
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and freight classification tracks. It owns 


| small type and unable to haul freight 
trains of the size usualy employed by 
steam railroads, and 114 freight cars 
which have no electrical equipment and 


in 206 tariffs the railroad participates as 


delivering or intermediate carrier, in con- 
| junction with steam railroads. 





was over $6,000,000, about 76 per cent 
from passenger traffic and about* 22 per 
cent from freight. This ratio has been 
substantially maintained for some years. 
In 1930, 87- per cent of carload freight 
traffic was interchange and 78 per cent of 
all freight traffic was interline, but only 


from interline business, 
Locomotives are not employed in the 
passenger service, the cars having installed 


shorter and narrower than standard pas- 
senger railroad coaches. Freight is hauled 
by electric locomotives. 


plied by cars similar t6 baggage cars used 





one to five cars. At certain points gantlet 

cars, as the clearances on the main line 
| are insufficient to permit their passage. 

Grades are much heavier than those cus- 
| tomary’on steam railroads, and some of 
the curves are of so short a radius as not 
to permit the passage of a steam locomo- 
tive. The company maintains no facilities 
for receipt or delivery of carload freight 
at its terminii in Chicago and Milwaukee, 
and cannot accomplish interchange of 


| such freight at either, connections for this | 


| purpose being Outside those cities. 

The railroad was constructed to afford a 
fast electric passenger service between Chi- 
cago and Milwaukee and suburban passen- 


ger service into and out ot Chicago. The | 


| freight ‘business is subsidiary to this pri- 


| mary function; and is not fairly comparable | 
to that ordinarily transacted by a stgndard | 
ether | 


steam railroad. Passenger traffic, 
measured by car service or by gross earn- 


ings, heavily preponderates over interline | 
The main terminals | 
serve only the passenger and merchandise | 


freight business. 


freight traffic. 


We thus have a typical example of an | 


interurban electric jine for passenger 
service, which has develcped, in addition, 


be undertaken without interfering with 
performance of the main purpose of the 
carrier. The facts diffcrentiate the present 
case from Piedmont & Northern Ry. Co. v. 
Interstate Commerce Comm., 286 U. 8. 299. 
There the railway was predominately a 
carrier of interchange carload freight and 
the proposed extension of line, which was 
the subject of that litigation, had as its 


| object of creation of a link in a trunk- | 
line route composed of the electric line | 


and a number of steam railroads, which 
would divert from other steam railroad 
trunk-line routes some $4,000,000 of reve- 
| nue annualy. The pure:y local traffic in 
freight, baggage and express was there 
relatively inconsequential; but here greatly 
preponderates, It was there said: “In cases 


seven electric locomotives which are of a | 


are interchangeable with steam railroads. | 
Sixteen local freight tariffs are published; | 


initial carrier, and in more than 800 as a | 


The total transportation revenue in 1930 | 


42 per cent of freight revenue was derived | 


electrical equipment, and being somewhat | 
A merchandise | 
package delivery freight service is sup- | 
on steam railroads, having self-contained | 


electric equipment, operated from the loop | 
in Chicago to Milwaukee in trains of from | 


such freight traffic as could advantageously | 
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where an appreciation of the facts is 
requisite to proper classification it is not 
always easy to draw the line. Instances 
may be supposed where great difficulty 
might be experienced in determining 
whether an electric railway line falls 
within or without the execption of para- 
graph (22) [which is couched in the same 
words as the exception in section 20a (1) ]. 
But this is not such a case. The facts 
clearly require a holding that petitioner’s 
railway is not within the true intept and 
purpose of the exclusion intended by the 
| Paragraph.” If the status of the appellee 
were a matter of first impression, we 
should, though the decision is not free 
from difficulty, be inclined to hold section 
20a inapplicable. But for the reasons 
aboupt to be stated, we consider the ques- 
tion settled. 

| The definitions embodied in Section 1, 
|“paragraphs (2)(a)'and (3), embrace the 
appellee and render it subject to the ju- 
| Yisdiction conferred upon the Commission 
by the remaining sections, unless ex- 
| cepted by their terms. Interurban elec- 
| tric railways are expressly saved from the 
requirements of sections 1(18) to (21), in- 
| Clusive, 15a and 20a. The language of the 
| excepting clauses in the first and third 
instances is identical except for the use 
in one case of the singular and in the 
| other of tMe plural number. That ap- 
| Rlicable to 15a, which is the section pro- 
viding for fixing rates to yield a fair re- 
turn, and for recapture, differs in sub- 
| Stance from the two others and is: “ex- 
cluding * * * (c) interurban electric rail- 
ways unless operated as a part of a general 
steam railroad system of transportation 
or engaged in the general transportation 
of freight.” * * * 

As indicated in the Piedmont case, supra, 
the phrase “interurban electric railway” 
may not in all circumstances be susceptible 
of exact definition. The Commission has 
| realized the difficulty. In its 35th annual 
| report, for 1921, this was said (p. 21): 

“Under the law as it now stands, we 
have no jurisdiction over the issuance of 
securities of a ‘street, suburban, or inter- 
urban, electric railway which is not 
operated as a part of a general steam rail- 
road system of transportation.’ Certain 
electric railways independently operated 
are engaged in the gerferal transportation 
of freight in interstate commerce in ad- 
dition to the transportation of passengers. 
The“use of electricity as motive power for 
railways is rapidly increasing. Some elec- 
tric lines correspond substantially to steam 
roads in all important particulars except 
that of motive power. Under section 15a 
of the act we are given authority to in- 
clude in groups of carriers for rate-making 
purposes such interurban electric lines as 
are engaged in the general transportation 
of freight. It seems desirable that section 
20a of the interstate commerce act be so 
amended as to indicate definitely the 
classes of electric railway companies sub- 
ject to that section.” 

The recommendation was repeated in 
the annual reports for 1923, 1924 and 
1925 (note No. 3). In the report for 1928 
(p. 83) the following appears: 

“That the present exemption provisions 
of paragraph (22) of section 1, paragraph 
(1) of section 15a, and paragraph (1) of 
section 20a, applicable to electric railways, 
be amended by substituting provisions 

exempting all electric railways except such 
as interchange standard freight equipment 


| 
| 
| 
| 
+ 
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with steam railways and participate in 


plication they are able to show to the 
satisfaction of the Commission, after no- 
tice and opportunity to be heard, that they 
are not affected with an important na- 
tional interest so far as the provisions in 
question are concerned.” 


See also the 1929 report, p. 88. 
The position heretofore taken by the 
Commission with respect to the appellee 


is of great significance.* In 1923 a brief | 
was filed with the Commission support- | 


ing the view that section 15 (a) had no 
application to the company because it was 
an interurban electric railway not oper- 
ated as part of a general steam railroad 
system of transportation and not erigaged 
in the general transportation of freight. 
The Director of the Bureau of Finance 
replied that unless later advised to the 
contrary the carrier would not be required 
to file returns under the section. 


appellee. 


The District Court finds that since July, | 


1916, when the Chicaga, North Shore & 
Milwaukee Railroad, the immediate pred- 


ecessor of appellee, acquired the properties, | 
the .appellee and its predecessors have | 


issued securities aggregating $71,327,200 
par value. Of this total $61,662,600 have 
been issued since March 1, 1920, the date 
of the incorporation of section 20a into 
the Interstate Commerce Act. All of these 
securities were issued upon the authority 
and with the approval of the regulating 
commissions of Wisconsin and Illinois, and 
of those issued since March 1, 1920, $38,- 
935,608 .were outstanding in the hands of 
the public on April 30, 1931. The required 
annual reports filed by the appellee with 
the Commission have shown all securities 
issued since March 1, 1920, and in compli- 
ance with the rules have stated that these 
issues were each approved by the State 
commissions. 

With this knowledge of the situation, the 
Commission never, until it requested the 
Attorney General to institute the present 
suit, by word or act intimated that the 
procedure followed by the railroad was il- 


legal or the State regulatory bodies with- | 


out jurisdiction. It would be difficult in- 
deed to conceive a clearer case of uniform 


. administrative construction. of Section 20a 


as applied to this company. Conceding 
that the proper classification of the rail- 
way is not free from difficulty, all doubt 
is removed by the application of the rule 
that settled administrative construction is 
entitled to great weight and should not be 
overturned except for cogent reasons. New 
York, N. H. & H. R. Co. v. Interstate 
Commerce Commission, 200 U. S. 361, 401; 
Logan v. Davis, 233 U. S. 613, 627; Brew- 
ster v. Gage, 280 U. S. 327, 336; Fawcus 


Machine Co. v. United States, 282 U. S. 375, 


378; Interstate Commerce Comm. v. New 
York, N. H. & H. R. Co., — U. S. — (de- 
cided Nov. 21, 1932).” 

The primary responsibility rested upon 
the Commission to determine whether un- 
der the circumstances the railroad was re- 
quired to procure leave under Section 20a 


Note. No. 3.—Annual Report of Interstate 
Commerce Commission for 1923, p. 70; Re- 
port for 1924, p. 78; Report for 1925, p. 72. 


| for the issuance of securities. 
through interstate freight rates with such | 
carriérs; provisions to be made for exemp- | 
tion of particular electric railways fall- | 
ing within the excepted class, if upon ap- | 


No such | 
advice has ever been communicated to the | 





Evidently | 
entertaining serious doubts on this ques- 
tion it has for more than a decade resolved 
them in favor of the carrier, and the com- 
pany and its officers have acted in reliance 
on the administrative tribunal’s construc- 
tion of the statute. At this late day the 
courts ought not to uphold an applica- 
tion of the law contradictory of this set- 
tled administrative interpretation. 
Affirmed. 
xk *%.* 


An order of the Interstate Com- 
merce Commission requiring the Union 
Pacific System to construct a 185-mile 
extension of the line of the Oregon- 
Washington Railroad and Navigation 
Company in Oregon, purportedly is- 
sued under section 1 (21) of the. Inter- 
state Commerce Act, which authorizes 
the Commission to require a railroad 
engaged in interstate commerce to ex- 
tend its line, provided ithe Comimis- 
sion finds such extension “is reason- 
ably required in the interest of pub- 
lic convenience and necessity,” and 
“that the expense involved will not 
impair the ability of the carrier to 
perform its duty to the public,” was 
held invalid. The court found that 
the extenston was not in territory 
which the railroad system had served 
or professed to serve. The Commission 
was declared to have improperly con- 
strued the statutory provision in en- 
tering its order. Mr. Justice Cardozo 
dissented by.opinion in which Mr. Jus- 
tices Brandeis and Stone joined. 


INTERSTATE COMMERCE COMMISSION, PUBLIC 
UTILITIES COMMISSIONER OF OREGON, 
ETC., ET AL. 

V. 
OREGON-WASHINGTON RAILROAD & NAVIGA- 
TION ComMPANY, SOUTHERN PACIFIC 
COMPANY ET AL. 

Supreme Court of the United States. 


No. 23. 


On appeal from the District Court of the 
United States for the District of Oregon. 
J. STANLEY PayNE (DANIEL W. KNOWLTON, | 
chief counsel, with him on the brief), 
for appellant, Interstate Commerce Com- | 
mission; Wr1Lt1am C, McCutuiocH (I. H. | 
Van WINKLE, Attorney General of Ore- 
gon, and WILLIAM P. Ex.is with him on 
the brief) for appellant, Public Utility 
Commissioner of Oregon; James M. 
Txuompson for appellant, Public Utilities 
Commission of Idaho; ArtTHUR C. 
Spencer (Roy F. SuHrevps, Henry W. 
CiarK and James M. Sousy with him on 
the brief), for appellee, Oregon-Wash- 
ington Railroad & Navigation Co.; BEN | 
C. Dey (Guy V. SHoup and ALFRED A. 
Hampson with him on the brief), for | 
appellee, Southern Pacific Co. ~~ 


Opinion of the Court 
Jan, 9, 1933 
Mr. Justice Roserts delivered the opin- 
ion of the court. 
The Public Service Commission of Ore- 





| gon filed a complaint with the Interstate 
| Commerce Commission, against 11 
| roads, including . the Oregon-Washingtan 218 U. S. 88; Interstate Commerce Comm. v. 
| Railroad & Navigation Company, assert- | 
| ing they had failefl and refused to pro- 
| vide reasonable and adequate transporta- 


| tion facilities to an area of some 33,000 


rail- 


square miles within the State. 
« 


The prayer | 
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was that one or more-of them be re- 
quired to extend or build a line of rail- 


| road from a point near Crane, to Cres- 


cent Lake, or some adjacent point. Sev- 
eral municipalities and commercial or- 


| ganizations, and the Public Utilities Com- 
| mission of Idaho, were given leave to be 
| heard in support of the petition. 


The 
respondents answered that public neces- 
sity and convenience would not be served 
by the proposed construction and that 
there was no authority in law for granting 
the requested relief. After hedring, the 
Commission entered an order requiring 
Oregon-Washington Railroad & Naviga- 
tion Company to “extend its line of rail--. 
road, now terminating near Burns, Oreg., 
from, or near, a station thereon designated 


as Crane, Oreg., to a connection with the 
Cascade line of the Southern Pacific Com- 
pany at, or near, Crescent Lake, Oreg.’ 
(Note No. 1.) 

The Oregon-Washington Company there- 
upon filed a petition against the United 
States, in the District Court, to set aside, 
annual and suspend the order and to en- 
join the Government, its officers and 
agents, from enforcing the Commis- 
sino’s mandate. The Southern Pa- 
cific Company intervened in _ sup- 


| port of the petition, and the Interstate 


Commerce Commission, the Public Utili- 
ties Commissioner (the successor of the 
Public Service Commission) of Oregon, 
and the Public Utilities Commission of 


| Idaho, were permitted to intervene, and 


participate inthe defense of the_ suit. 
From a decree setting aside the order and 
granting an injunction the three inter- 
vening defendants appealed. Thé United 
States refused to join in the appeal, and 
a sumfhons and severance was duly served 
upon it. The appellees insist that if we 
should reverse the decree as to the ap- 
pellants the United States would remain 
bound by its terms; that we may not pass 
upon the merits in the absence of the 
Government, a necessary party, and 
should therefore dismiss the appeal for 
want of jurisdiction. We shall dispose 
of the question thus presented. 

Before the Commerce Court was es- 
tablished suits to enjoin orders of the 
Commission were brought against that . 
body, and appeals from the judgments 
rendered were prosecuted by it in its own 
name ‘(Note No. 2.) The Act of June 18, 
1910, (Note No. 3) created the Commerce 


| Court, defined the jurisdiction and regu- 


lated the procedure of that tribunal, and 
authorized a direct appeal to this court. 
The Urgent Deficiencies Act, (Note No. 4) 
under which this suit was instituted, abol- 
ished the Commerce Court, transferred ‘ 
the jurisdiction theretofore vested in it 
to the district courts, and made the pro- 
cedure therein the same as that previously 
followed in the Commerce Court. Existing 


Note No. 1,—159 I. 
contained ancillary provisions 
unnecessary here to recite. 

Note No. 2.—Interstate Commerce Comm. 
v. B. & O. R.'R., 145 U. S. 263; Interstate 
Commerce Comm. v. C. R. I. & P. R. R,, 


Cc. C. 630. The order 


which it is 


Goodrich Transit Co., 
state Commerce Comm. v. 
U. S. 326. 

Note No. 3.—Chap. 309, 


224 VU. 8S. 
B. & 


194; Inter- 
O. R. R., 225 
36 Stat. 539, Secs. 

Note No, 4.—Act of Oct. 22 
Stat. 208, 219, 220. 
tions 47 and 48. 


1913, c. 32, 38 
See U. S. C., Tit. 28, Sec- 
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statutes were repealed only insofar as in- | 
consistent with the new jurisdiction con- 
ferred on district courts (Note No. 5). : 

Section 4 of the Commerce Court Act | 
directed 

“That all cases and proceedings in the | 
commerce court [now District Court] 
which but for this act would be brought | 
by or against the Interstate Commerce 
Commission shall be brought by or against 
the United States, and the United States 
may intervene in any case or proceeding 
in the commerce court [District Court] 
whenever, though it has not been made a 
party, public interests are involved.” 

Other sections permit the Commisison, 
or complainants before the Commission, or 
any party in interest in a proceeding be- 
fore that body, or any other interested 
party, to become parties to a suit involv- 
ing the validity of an order of the Com- | 
mission; forbid the Attorney General to 
control, dispose of, or discontinue the suit | 
against the objection of anyone so be- 
coming a party; allow the intervenor to 
prosecute, defend or continue the pro- 
ceeding unaffected, by the action or non- | 
action of the Attorney General: and ac- 
cord to any aggrieved party the right | 
of appeal to this court. (Note No. 6.) 

The Commission, by entering its appear- 
ance in the District Court, became a party 
defendant, as did the two State utilities 
commissions. The court below decided ad- 
versely to all these bodies. They are ag- 
grieved parties granted a review by Sec- 
tion 2; the Interstate Commerce Commis- | 
sion for the reason that the decree set 
aside its order, the State commissions be- 
cause they officially represent the interest | 
of their” States in obtaining adequate 
transportation service. 


Note. No. 5.—Those portions of the Com- 
merce Court Act which remained in force, 
and the new provisions substituted for those 
superseded, may be found in the U. 8S. Code, 
Tit. 28, Sections 41 (27) and (28), and 43-48, 
inclusive, as amended by Supplement V, Tit. 
28, Sections 41 (27), 44, 45, 45a, 46, 47, 47a 
and 48. 

Note No. 6.—Section 5 enacted “That the | 
Attorney-General shall have charge and con- 
trol of the interests of the Government in 
all cases and proceedings in the commerce 
court, and in the Supreme Court of the 
United States upon appeal from the com- 
merce court; * * * Provided, That the Inter- | 
state Commerce Commission and any party 
or parties in interest to the proceeding be- 
fore the Commission, in which an order or 
requirement is made, may appear as parties 
thereto of their own motion and as of right, 
and be represented by their counsel, in any 
suit wherein is involved the validity of sych 
order or requirement or any part theréof, 
and the interest of such party.” [for “Com- 
merce Court” read “District Court’|. And 
further: “That communities, associations, 
corporations, firms, and dividuals who are 
interested in the controversy or question be- | 
fore the Interstate Commerce Commission, | 
or in any suit which may be brought by any- 
one under the terms of this Act, or the Acts 
of which it is amendatory or which are 
amendatory of it, relating to action of the 
Interstate Commerce Commission, may inter- 
vene in said suit or proceedings at any time 
after the institution thereof. and the At- 
torney-General shall not dispose of or dis- 
continue said suit or proceeding over the 
objection of such party or intervenor afore- 
said, but said intervenor or intervenors may 
prosecute, defend, or continue said suit or 
proceeding unaffected by the action or non- 
action of the Attorney-General of the United 
States therein.” 

By section 2 it was ordained: “That a final 
judgment or decree of the commerce court 
District Court] may be reviewed by the 

upreme Court of the United States if appeal 
to the Supreme Court be taken by an ag- 
grieved party within 60 days after the entry 
of such final judgment or decree. * * *” | 


) 


| not by grace or favor, were aggrieved by 


| appellees maintain this court may not 


| pellees assert the applants have no stand- 


| review. 


} action of the Attorney General. 
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Though the present appellants were par- | 
ties in the court below, as of right, and | 
| 


the decree, and havea right of appeal, the | 


hear and decide the case in the absence 
of the United States. While admitting | 
intervenors’ right to be heard as to the 


substance of the decree the District Court 
entered against the Government, the ap- 


ing in this court to ask modification or 
reversal of the decree as it affects the 
Unitéi States when the latter seeks no 


We may concede that, unless the act so | 
directs, a reversal at the suit of the ap- | 
pellants will not affect the judgment as | 
respects the United States. The injunc- | 
tion will stand as. against the United | 
States and its agents, because unchal- 
lenged by that defendant. Summons and | 





the questions involves. (Note No. 7.) The 
movers of the amendments which were 
ultimately incorporated in the act insisted 
that a party affected by the order should 
have the right to follow the case “through 
the Cammerce Court and Supreme Court;” 
and that “A party litigant should always 


| have the right to follow his case to final 
| judgment.” 


An official may be designted to stand 


| in judgment on behalf of the United 


States, so that a decree against him binds 
the Government. (Note No. 8.) As has 
been stated, this was the accepted practice 
in suits by and against the Commission 
prior to the adoption of the Commerce 
Court Act. The new legislation might 
have left the rights of the United States ’ 
arising out of orders of the Commis- 
sion to be thus detremined in the 
court of first instance and on 
appeal. But Congress had undoubted 
power, in naming the United States as 
the’ defendant in such suits, to give the 


severance does not cure the defect, for, > Commission, and others having an in- 


| though the United States has been severed 


by that process, if this court should re- 
verse the decree as to other parties, but | 
allow it to remain in force against the | 
Government, the appeal would be a vain 
thing. The appellants, however, contend | 


| that the legislation, creates an exception | 2 
| States though it did not join in the ap- 


to the ordinary rule governing our- juris- 
diction. They assert that the purpose of 
Congress is to permit proper parties in the | 
District Court to carry the litigation to a | 
fina! conclusion in this court. 

The statute clearly provides that in the | 
trail of the case the intervening parties 


| shall not be foreclosed by the action or non- 


Even 
though he concludes not to defend, they 
are permitted to do so. If notwithstanding 
their defense a decree goes against them 
and the United States, can it have been the | 
purpos of Congress that the failure of the | 
Attorney General to prosecute an appeal 

concludes such intervenors? We think 

not. So to hold would render meaningless 

and superfihous section 2 of the act, | 
which permits a review of the action of 
the court below “if appeal to the Supreme 
Court be taken by an aggrieved party” 
* * * The section can be given effect only 
by holding that an aggrieved party may 
challenge the decree not only to vindicate 
his own rights, but those of the United 
States as well. Congress evidently in- 
tended the Attorney General siould rep- 
resent and protect the interests of the 
United States as such, but should not at 
any stage control the litigation against 
the objection of the other parties and to 
their disadvantage; and that any 
aggrieved party might obtain a decree 
which the United States could have 
secured had it defended the action or 
prosecuted an appeal. 

This conclusion is confirmed by com- 
paring the form of section 5 of the Com- 
merce Court Act as first presented and 
as subsequently altered by amendment. 
The section as originally introduced pre- 
cluded the Commission and its attorneys 
from taking any part in suits brought 
to review its orders. This provision was 
stricken out in committee. The clause 
giving the Attorney General control of 
such cases was @lso modified. The stated | 
purpose of the amendments was to pre- 
vent his forestalling the Commission or any 
other interested party desiring to litigate 


s 


| stream to Portland. 
| southerly and westerly from the main line 
| between Huntington and Portland, east 


| Cong., 


terest, authority to litigate the validity of 
such orders, and, regardless of joinder by 
the Attorney General, to obtain by appeal 
a review effective as to the United States. 
The act plainly exhibits this purpose. 
Should a reversal be required the mandate 
may vacate the judgment gainst the United 


peal. We think that review may not be 
denied for want of a necessary party, and 
we are therefore brought to a considera- 
tion of the merits of the cause. 

The Oregon Shart Line owns all of the 
capital stock of the Oregon-Washington 
Company, and the Union Pacific owns all 
the capital stock of the Short Line; these 
three companies, with the Los Angeles & 
Salt Lake, make up the Union Pacific sys- 


| tem, The main lines of the Union Pa- 


cific Railroad extend from Council Bluffs, 
Iowa, and Kansas City, Mo., to Ogden, 


| Utah. The Short Line runs from a con- 


nection with Union Pacific at Granger, 
Wyo., to Huntington, Oreg. From Hunt- 
ington the Oregon-Washington follows a 
northwesterly direction to the Columbia 
River, thence along the south bank of that 
Branches extend 


of the Cascade Mountains, but the com- 
pany operates no lines south of Portland 
and west of the Cascade Range. Crane, 
just beyond which the required extension 
Would begin, is in eastern Oregon on a 
line known as the Ontario-Burns Branch, 
which connects with the Oregon Short 
Line at Ontario, 40 miles south of Hunt- 


| ington, and runs westward to Crane, 127 


miles, and thence northwest.30 miles to 
Burns. The extension would run west 
from Crane across central Oregon a dis- 
tance of 185 miles to Crescent Lake, which 
is on the Cascade Line of the Southern 
Pacific. The latter operates lines from 
Ogden, Utah, and New Orleans, La., to 


| San Francisco, and from Roseville, Calif., 


on the Ogden-San Francisco line, to Sac- 


Note No. 7.—House Report No. 923, 
2nd Sess., B 158; Cong. Rec., Vol. 
Part 5, p. 5524. enate Report 355, Part 
pp. 5, 6, 7, 6lst Cong., 2nd SS. 
Vol. 45, Part 5, pp. 4604, 4607; Part 6, pp. 
6406, 6445. 6451, 6462. 
Note No. 8—See Minnesota v. Hitchcock, 
185 U. S. 373, 387-388; Johnson v. Fleet .Cor- 
poration, 280 U. S. 320, 326-327. 
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ramento and Portland. To Portland it 
has two alternate main lines between 
Black Butte, Calif. and Eugene, Oreg., 
that on the west, the original main line, 
passing through Medford, Grants Pass 
and Roseburg, and a newer line to 
the east, known as the Cascade or Natron 
cut-off, passing through Klamath Falls, 
Kirk, Chemult, Paunina, Crescent Lake, 
the western terminus of the required ex- 
tension, and Natron. 


Prior to 1913 the railways of the Union 
Pacific and Southern Pacific were jointly 
operated under control of the Harriman 
interests. A cross-State line was then 
planned run from Malheur Junction, 
just south of Ontario, Oreg., to Eugene- 
The Natron cut-off between Eugene and 
Weed was also in contemplation. In 1911 
construction of the cross-State road was 
begun at both ends. 73.6 miles were com- 
pleted from Ontario to Juntura; and east- 
ward from Eugene 40 miles were built as 
far as Oakridge. Work on ‘the Natron 
cut-off was begun and proceeded through 
Klamath Falls to Kirk, 127 miles. The 
line would have joined with the Natron 
cut-off at Odell Lake, just north of Cres- 
cent Lake, the present proposed terminus. 

In January, 1913, this court, in United 
States v. Union Pacific R. R. Co., 226 U. 
S. 61, 470, declared control of Southern 
Pacific by Union Pacific through stock 
ownership offensive to the Sherman Anti- 
trust Act, and the combination was dis- 
solved. All work on the Oregon projects 
ceased and was not resumed, except that 
in 1915 the Ontario-Juntura line was ex- 
tended to Riverside, 92.7 miles, and in 1916 
to Crane, an additional 34 miles. 

After the passage of the Transportation 
Act the Oregon Public Service Commission 
applied to the Commission under para- 
graph 21 of section 1 of the Interstate 
Commerce Act as amended, asserting that 
the cross-State line was needed and asking 
that some one or more of the respondents 
named in the complaint be ordered to 
build it; and further requesting that the 
Commission require completion of the Nat- 
ron cut-off and order certain other rail- 
road construction in central Oregon. The 
Southern Pacific voluntarily assumed the 
completion of the Natron cut-off and to 
that end was granted a certificate of pub- 
lic convenience and necessity under sec- 
tion 1 (18). The Oregon-Washington also 
applied for and obtained a certificate for 
construction of the branch from Crane to 
Burns. Other applications by various car- 
riers were granted. The Commission then 
dismissed the complaint, holding that the 
record was not adequate to support the 
requested order. (Note No. 9.) 

On May 24, 1927, the Oregon Commis- 
sion filed the present complaint against 
11 railroads, including the Oregon-Wash- 
ington, the Oregon Short Line, the South- 
ern Pacific, and others serving the State, 
and also the Union Pacific. The failure 
and refusal to provide railroad facilities 
to a large area of central Oregon was the 
gravamen of the complaint. 


| however, be routed either over the South- 





Consequences | 


of the neglect to build this line were | 


enumerated as prevention of the develop- 
ment of a vast area, hindrance of ex- 
ploitation of the natural resources of the 
State, unreasonably circuitous routes with 
consequent delays, and car shortages, all 


Note. No. §.—Construction of Railroad 
Lines in Eastern Oregon, 111 I, C. C. 3, 


| 
| 


} ment. 
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causing losses to the people of Oregon. 
The relief prayed was an order that one | 
or more of the respondents be required to 
construct the cross-state line, from Crane 
to Crescent Lake. 


This line, 185 miles in length, after 
leaving Crane would traverse about 20 
miles of swampy area and 15 miles of 
alkali flats, and would then pass over the 
Great Sandy or High Desert for 115 miles. 
The region is in part sparsely settled and 
in part wholly uninhabited, and contains | 
no towns except Crescent and Crescent 
Lake, at the western extremity, neither 
of which has a population of 100. There 
is no town within 20 miles north or south 
of the proposed line. Certain of the lands 
have possibilities of cultivation through 
irrigation, and the evidence for complain- 
ants is that if the railroad were built such 
activity would be stimulated. There seems 
to be no dispute that traffic to be ob- 
tained from the region will fall far short 
of supporting the line. The appellants | 
are of opinion that sufficient traffic for 
this purpose may be secured by diverting 
to the new line freight originating west | 
of the Cascade Range, and now moving 
east on the Southern Pacific through 
Ogden. In the total haul between Crscent 
Iake and Granger, Wyo., the route via 
the cross-state line would be some 214 
miles, or 11 per cent, shorter. Neither | 
the Oregon-Washington nor any other 
portion of the Union Pacific System serves 
the territory south of Portland and west 
of the Cascade Mountains. The Southern | 
Pacific lines cover this area. Freight may, 


ern Pacific via Ogden, or over the Union 
Pacific via Portland and Granger, Wyo. | 
The latter furnishes a reasonably short 
route gwith adequate and quick service. 
Inasmuch, however, as the freight origi- 
nates in Southern Pacific territory, very 
lilttle is sent over the Union Pacific, the 
Southern Pacific routing it so as to obtain 
the long haul. The contention is that, 
even if the proposed line were constructed, 
the same condition would obtain and that 
the Union Pacific System could get little 
or none of the traffic from western Ore- 
gon, unless in addition to the cross-State 
line the Oregon-Washington should build 
across the Cascade range into the agricul- 
tural counties now served by the Southern | 
Pacific (Note No. 10). 

The Union Pacific System, composed as | 
above stated, has a total trackage of 15,- 
045.17 miles. The required extension 
would add 1.2 per cent to the existing | 
mileage, and can be constructed at a cost | 





| of between $9,900,000 and $11,700,000. The 


finding of the Commission is that opera- | 
tion of the line will not seriously affect the 
ability ofthe Union Pacific System ade- 
quately to serve the public. Recognizing 
that the Oregon-Washington has not the 
fiecessary funds, and perhaps-cannot bor- 
row them, the order permits the financ- 
ing of construction by advances from the 
Union Pacific Railroad, which is found 
to be in position to make them. Union | 
Pacific and the Oregon-Washington con- 

sider the venture unprofitable and waste-. 
ful, and have refused to make the invest- 

t. In the Commission’s judgment, if 

constructed, the railroad, while not profit- | 
able at first, will ultimately obtain valu- | 
abe traffic for the Union Pacific System; 
will aid the Ontario-Burns branch, which | 
now operates at a serious deficit, and con- | 
sequently prove. a remunerative invest- 


| public service. 
| the reguested extension complied with 
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ment. The court below held (Note No. 11), 
as we must, that these findings, based 
upon evidence, may not be disturbed. 
The appellees’ challenge of the order as 
beyond the power of the Commission was 
sustained by the District Court, and 
this decision is assigned as_ error. 
The Commission thought its authority 
to order extension of existing lines was 
without limitations, save the two which 
are expressed in paragraph 21, that public 
necessity and convenience require the con- 
struction, and that the building and op- 
eration of the road will not impair the 
ability of the carrier to render adequate 
Having determined that 


both conditions the Commission ordered 
the road built. 

Prior to the adoption of the Transporta- 
tion Act, 1920, the Commision had no 
authority to.authorize or to compel ex- 
tensions of existing lines of railroad. Such 


| power as existed in that behalf rested in 


the States. In a number of cases this 
court passed upon and defined the author- 
ity of a State to require extensions of ex- 
isting service and facilities. (Note No. 12.) 
Orders made were attacked as compelling 
the companies, against their will and 
judgement, to devote property to the pub- 
lit service without compensation, contrary 
to the guaranty of due process. They were 
sustained, however, upon the express 


| ground that the railroads had undertaken 


the service and must supply facilities ade- 
quate and reasonably necessary to its 
performance. The. requirements were 


| found not to involve the rendition of a 


new or different service from that to 
which the owners had agreed when they 
dedicated their property to a public use. 
Where, however, the State’s mandate in- 
volved the rendition of a service beyond 
the agreement of the currier, the order 
was annulled. (Note No. 13.) 


Note. No. 10.—The court below found: “5. 
The proposed line in large part would extend 
through a sparsely settled desert waste which 
the petitioner has not undertaken or pro- 
fessed to serve. One of the dominant pur- 
poses of the order complained of was to 


| provide for the construction of a new east 


and west line of railroad. whereby lumber 
traffic originating hundreds of miles from 
petitioner’s present line may find a shorter 
route to eastern markets, and traffic from 
southwestern Idaho may find a shorter route 
to northern California points.” 

Note. No. 11.4The court below said: “If we 
were at liberty to review this testimony in- 
dependently of the findings made by the 
commission, we might find no little difficulty 
in reaching the same conclusions.” 47 F. 
(2d) 252. 

Note. No. 12.—Wisconsin, Minnesota & Pa- 
cific R. R. v. Jacobson, 179 U. 8S. 287; Michi- 
gan Central R. R. Co. v. Michigan R. R. 


| Comm., 236 U. S. 615 (requirement of track 


connections and facilities for interchange of 
trafic); Minn. St. Louis R. R. Co. vy, 
Minnesota, 193 U. S. 53 (erection and main- 
tenance of depots); Missouri Pac. Ry. Co. v. 
Kansas, 216 U. S. 262; Atlantic C. L. R. R. 
Co. v. North Carolina Corp. Comm., 206 U. 8. 
1; Chesapeake & O. Ry. v. Public Service 
Comm., 242 S. 603 (orders relating to 
passenger service to be rendered and train 
schedules to be maintained); Phoenix Ry, v. 
Geary, 239 U. S. 277 (requirement that a 
street company double-track a portion of its 
lines); Chicago & N. Ry. Co. v. Ochs, 249 
U. S. 416 (extension of a sidetrack as a public 
track and as part of the railroad’s property 
and system for the service of a _ private 
lant); Norfolk & Western Ry. Co. v. Public 
erv. Comm., 265 U. S. 70 (requirement that 
railroad provide certain facilities for re- 


| moval of freight from its premises). 


Note No. 13.—Missouri 


Pacific Railway v. 
Nebraska, 164 U. 


8S. 403, 417; Oregon R. R. & 
N. Co. v, Fairchild, 224 U. 8. 510; compare No, 
Pac, Ry, v. North Dakota, 236 U. S. 585, 595. 
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The regulations adopted by the States | 


were not uniform; statutory authority to 
order additions and extensions existed in 
some States and not in others. Congress 
was informed of this condition, and urged 


to exercise the Federal power to promul- | 


gate a uniform system of regulation of 


interstate commerce (Note No. 14). Leg- 
islation, to effectuate this purpose was en- 
acted. 

By Act of May 29, 1917 (Note No. 15) 
new paragraphs were added to section 1 of 
“the Interstate Commerce Act; and by the 
Transportation Act, 1920 (Note No. 16), 
these were amended and others inserted. 
As a result paragraphs 10 to 17, inclusive, 
all dealing with car service, were given 
their present form. Paragraphs 18 to 20, 
inclusive, first appear in the Transporta- 
tion Act. They regulate voluntary exten- 
sions of lines or building of new lines, re- 
quire a certificate of convenience and ne- 
cessity therefor, and prescribe the pro- 
cedure for obtaining it. The paragraph 
with which we are here concerned, num- 
bered 21, was also added by the Trans- 
portation Act. It is: 

“The Commission may, after hearing, in 
a@ proceeding upon complaint or upon its 
own initiative without complaint, author- 
ize -or require by order any car- 
rier by railroad subject to this 
Act party to such proceeding, to pro- 
vide itself with safe and adequate 
facilities for performing as a common 
carrier its car service as that term is used 
in this aet, and to extend its line or lines: 
Provided, That no such authorization or 
order shall be made unless the Commis- 
sion finds, as to such extension, that it is 
reasonably required in the interest of 
public convenience and necessity, or as to 
such extension or facilities that the ex- 
pense involved therein will not impair the 
ability of the carrier to perform its duty 
to the public. Any carrier subject to this 
act which refuses or neglects to comply 
with any order of the Commisison made 
in pursuance of this paragraph shall be 
liable to a penalty of $100 for each day 
during which such refusal or neglect con- 
tinues, which shall accrue to the United 
States and may be recovered in a civil ac- 
*tion brought by the United States.” 

The appellants maintain that if the 


Note No. 14.—See 33d Annual Report of 
the Interstate Commerce Commission, 1919, 
p. 3, where the following qvfotation is given 
from a statement furnished by the Commis- 
sion to the Senate Committee on Interstate 
Commerce 

“In some of the Stateg the State officers 
are authorized to require such extensions, but 
in suck cases they are necessarily primarily 
concerned with, if not confined to, a consid- 
eration of State traffic. Some of the States 
have not vested such authority in any State 
official. Ordinarily such extensions would 
be desired for the purpose of facilitating or 
making possible the transportation of inter- 
state traffic. The desirability of uniformity 
is obvious. The exercise of Federal authority 
‘should not depend upon whether or not the 
State has acted and should not be different 
as to the State that has legislated on the 
subject and the State that has not so legis- 
lated. It therefore seems desirable that the 
Congress should exercise its jurisdiction in 
this regard in a plenary way and that where 


such extensions are desired in connection with» 


the movement of presently 
pective interstate traffic and the carrier is 
unwilling to construct them, it may, upon 
proper showing and after full hearing, be re- 
quired to do so by the Federal tribunal.” 
Campare Alabama & Vicksbwe Ry 
v. Jackson & Eastern Ry. Co., 271 


248. 250. 
Note No. 15.—Chap. 23. 40 Stat. 
16.—Chap. 91, Sec. 


existing or pros- 


Co 


101. 


Note No. 402, 41 Stat. 


456, 476. 


» paragraph 18, 


U. S, 244, | 


| proposed 
| railroad’s resources and disable it from i Commission v. 
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Commission finds the conditions stated in 
the proviso exist, the power given to com- | 
pel a carrier “to extend its line or lines” | 
is unlimited and the way is open for an | 
order to extend for any distance, at any | 
cost, for the purpose of developing virgin 
territory hitherto unreached by railroads, 
er for supplying competition in a remote | 
region served by other carriers. 

The phrase “and to extend its line or 
lines” is part of a single sentence com- 


mitting to the Commision the power to 

require carriers to provide safe and ade- 

quate facilities for car service as defined 

in the act. The reasonable conclusion is, 

therefore, that the extensions mentioned | 
have to do with car service, and are not | 
intended to create a wholly independent 

subject of jurisdiction. In the proviso the | 
turnishing of facilities and extension of 

lines are blended as belénging in a single 

class. We should expect, if Congress were 

intending to grant to the Commission a 

new and drastic power to compel the in- 

vestment of enormous sums for the de- 

velopment or service of a region which 

the carrier had never theretofore entered 

cr intended to serve, the intention would 

be expressed in more than a clause in 4 

sentence dealing with car service. As said 

in Interstate Commerce Commision v. 

Los Angeles, 280 U. S. 52, 70: 

“If Congress had intended to give an 
executive tribunal unfettered capacity for 
requisitioning investment of capital of the 
carriers and the handling of large quanti- 
ties of land and material in an adverse 
proceeding, we may well be confident tha: 
Congress would havé made its meaning 
tar clearer and more direct than in the 
present meager provisions of the Trans- 
portation Act.” 

Micreover, if the purpose were that 
claimed by the Commission supportgshould 
be found in legislative history. But none 
has been called to our attention. In the 
report to Congress for 
sion reiterated an outline of the policies 
previously suggested for legislative action 
in view of the approaching termination 
of Federal control. ‘Note No. 17.) No in- 
timation is given that carriers should be 
required fo build into territory they had 
not undertaken to serve. The scope of 
the recommendation was not enlarged in 
the testimony before the committee of the 
Senate having the Transportation Act in 
charge. (Note No, 18.) 

The terms of paragraph 18, by contrast, 
throw light on the meaning of paragraph 
21. The former presupposes voluntary ag 
tion by a carrier, and provides that no 
company shall undertake “the extension 
of its line of railroad, or the construction 
of a new line of railroad, unless and 
until there shall first have been obtained 
from the Commission a certificate that the 
present or future public convenience and 
necessity require or will require” the con- 
struction and operation thereof. The dif- 
ference of phraseology in the two para- 
graphs emphasizes the distinction between 
extensions and new lines. The diversity 
is significant. 

The purpose of Congress in enacting 
as repeatedly explained by 
this court, was that though a carrier 
should desire to extend existing facilities 
or to construct new ones in territory not 
previously served, the free exercise of dis- 
cretion should not be permitted, but the 
Commission must be convinced that the 
venture would not drain the | 


| States, 


| under 


1919 the Commis- | 
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performing those duties of public service 
which it then rested, with 
consequent detriment to the public in 
the matter of service and rates (note No. 
19). 


If a railroad company can prove that 


| the proposal either presently or in the rea- 


sonably near future will be self-sustaining, 


| or so nearly so as not unduly to burden 


interstate commerce, the Commission may 


issue a certificate authorizing the proposed 
line. Paragraph 21, on the other hand, 
contains no provision whatever for new 
lines. If the power be as broad as con- 
tended by the Commission there seems to 
be no good reason for the omission. The 
same principles and the same needs might 
equally require the building of a new line 
as the extension of an existing one, unless, 
indeed, Congress recognized a radical dif- 
ference between compelling embarkation 
in a new venture and ordering a mepge ex- 
tension of facilities required as the natural 
concomitant and complement of those 
presently used for the rendition of the 
service to which the carrier has committed 
itself. 

That paragraph 21 refers to the service 
the carrier has bound itself to render is 
further emphasized by the omission to 
make the future public convenience a fac- 
tor to be considered. A presently existing 
public need is expressly Stated as pre- 
requisite to the compulsory extension of 
a line. On the other hand, paragraph 18, 
which covers voluntary construction, :con- 
ditions approval on present or future con- 
venience or necessity. Congress therefore 
drew a distinction between what might be 
permitted and what compelled. These dif- 
ferences in the two sections were disre- 
garded by the Commission, and are over- 
looked by the appellants. 

We are told that if paragraph 22 be 
given due weight the word “extend” in 21 
must have a broader connotation than we 
attribute. This paragraph enacts that the 
powers conferred upon the Commission by 
paragraphs 18 to 21, both inclusive, are 
not! to “extend to the construction or 
abandonment of spur, industrial, team/ 
switching, or sidetracks, located oi to be 
located wholly within one state” The 
argument is that if the phrase “to extend 
its line” be so limited as to apply only 
to existing commitments of the carrier 
it becomes synonomous with the mat- 
ters excluded from the Commission’s 
jurisdiction by paragraph 22, with 
the result that the one becomes contra- 
dictory of the other in the matter of 


Note No. 17,—In 
sign says, at p. 2: 
*S. Limitation of railway construction to 
the necessities and convenience of the Gov- 
ernment and of the public and assuring con- 
struction to the point of these Jimitations. 
The thought underlying the second part 
of this suggestion is that a raflroad having 
been permitted, by public franchise and the 
powers that go with it, to build into a given 
territory, it should be required to properly 
serve and develop that territory. And in de- 
veloped territory it is important to provide 
for the extension of short branch or spur 
lines or spur tracks to communities and in- 
dustries that should be served and that can 
furnish sufficient traffic to justify such ex- 
tension.’ 
Note. No. 18.—Hearings before the House 
Committee on Interstate and Foreign Com- 
merce, in H. R. 4378, Vol. 1, p. 53, 66th Cong., 


lst Session. 
19.—See Texas & P. Ry. 


that report the Commis- 


Note No 
Gulf, Colorado & Sta. F. Ry. Co., 
266, 277; Chesapeake & O, Ry. 
283 +U. S. 35, 42. 


Co. v. 
270 U. S. 
Co, v, United 
Compare Transit 
United States, 284 U. S. 360, 
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line extension. The practice in the ap- 
plication of paragraphs 18 and 21 nega- 
tives this view. In Alabama Ry. Co. v. 
Jackson Ry. Co., 271 U. 8. 244, an order 
of the Commission made under paragraph 
21 was sustained which directed the build- 
ing of a connection between two railroads 
for interchange of traffic near the out- 
skirts of Jackson, Miss. In Railroad Com- 


mission v. Southern Pacific Co., 264 U.'S. | 


331, 263 U. S. 380, it was held that under 
paragraphs 18-21 a certificate was re- 
quired for the necessary rearrangement of 
main tracks to comply with an order of 
the Railroad’ Commission of California 
that the interstate carriers entering Los 
Angeles should combine in the construc- 
tion and use-of a.union depot. The court 
called attention (264 U. S. 345) to the 
palpable distinction between the main line 
tracks of an interstate carrier and its spur, 
industrial, switching or sidetracks, and de- 
clared the act exhibited the legislative 
intent, to retain within the control of the 
Commission any substantial change in the 
former. Although under the station plan 
the proposed extensions of lines and main 
tracks were not great in distance, they 
involved a new intramural destinatiors for 
each railway, attended by great expense. 
As was said, the necessary outlay might 
well be such as to cripple the railroads 
and hamper their service. Such an ex- 
tension was held to_require the finding 
of the Interstate-Commerce Commission 
that the changes would not impair. the 
ability of the carriers to perform their 
public duties. (Compare Texas & P. Ry. 
v. Gulf, C. & S. F. Ry., 270 U. S. 266.) 

From what has been said it is plain 
that an extension, though something other 
than a team, switching, industrial or side 
track, need not, in. order to be distin- 
guished therefrom, be a building into a 
new and previously unserved locality. 

The cases above cited, dealing with the 
powers of State authorities in the matter 
of extensions of lines and service, furnish 
a background which must have been in the 
minds of both of the Commission and of 
the Congress at the time of the passage 
of the Transportation Act. Those deci- 
sions show that due process is denied by 
requiring service which goes beyond the 
undertaking of the carrier. Orders for ex- 
tensions of line were sustained whenever 
reasonably required in the interest of car 
service and for interchange of traffic. No 
extension ordered for the service of new 
territory had been approved. (Note No. 20.) 

Wherever the State attempted to enforce 
a regulation or demand extension of fa- 
‘cilities outside the company’s undertaking 
to serve the public, the power was nega- 
tived for the very reason that the at- 
tempted exercise called on the railroad 
company for something beyond its agree- 
ment. (Note. No. 21.) 

The Act, reasonably construed, distin- 
guishes between three sorts of facilities— 
new lines, or extensions, voluntarily under- 
taken (section 18); compulsory, extensions 
within the area which the carrier has 
bound itself to serve (section 21); and 
spur, industrial, team, switching or side 
tracks located wholly within’ one State, 
which are left within State control (sec- 
tion 22). The second class is distinct from 
the others and embraces, as the decisions 
show, @ substantial field. But this field is 
not, as the Commission holds, coterminous 
with that evcated by paracranh 18. If it 
were, power would exist to compel a car- 


‘ 
' 
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rier having lines reaching Chicago and 
St. Louis, but none connecting those citges, 
*to build a railroad between them. Though 
in truth a new line, the appellants would 
call this an extension of the existing lines. 
If the grant of authority is broad enough 
to support the order in the present case 
it would also justify such a hypothetical | 
requirement as we have supposed. We | 
cannot so read the statute, but think the 


power granted by paragraph 21 is confined 
to extensions within the undertaking of 
the carrier to serve, and cannot be ex- 
tended to embrace the building of what 
is essentially a new line to reach new ter- 
ritory. 

There is another consideration which sup- 
ports the construction adopted. Our duty 
is to construe the statute, if fairly possible, 
so as to avoid ont only the conclusion that 
it is unconstitutional, but also grave doubts 
upon that score. (Note No. 22.) 

The views advanced by the appellants, to 
say the least, raise serious questions in this 
respect. The railroads, though dedicated 
to a public use, remain the private prop- 
erty of their owners, and their assets may 
not be taken without just compensation. 
(Note No. 23.) 

The Transportation Act has not abol- 
ished this proprietorship. State courts | 
have uniformly held that to require ex- 
tension of existing lines beyond the scope 
of the carrier’s commitment to the public 
service is a taking of property in viola- 
tion of the Federal Constitution. (Note 
No. 24.) 

The decisions of this court will be 
searched in vain for the announcement of 
any principle of constitutional interpre- 
tation which would support the order of 
the Commission. The statements in New 
England Divisions Case, 261 U. S. 184, and 
Dayton-Goose Creek Ry. v. United States, 
263 U. S 456, in respect of the purposes 
of the Transportation Act, on which ap- 
pellants rely, must be read having in mind 
the situations there presented and the na- 
ture of the orders approved. Care was 
taken in those cases to demonstrate that 
the sections upheld did not, in application, 
go beyond the regulation of rates and the 


Note No. 20.—See the cases passing on State | 
commission orders, cited supra, notes 12 and 
13; also those cited in note 24, infra. The 
same rule has been applied in the case of 
other public service corporations. Gas or 
electric light or telephone companies may be 
compelled to extend their facilities within 
the territory covered by the franchises granted 
them: New York & Queens Gas Co. v. Mc- 
Call, 245 U. 8. 345; New York ex rel. v. 
Public Service Commission, 269 U. S. 244. 
But they may not be compelled to extend 
their lines beyond these limits or to serve 
other communities. Southern Bell Tel. Co. 
v. Calhoun, 287 Fed. 381; State v. Pub. Serv. 
Comm., 287 Mo. 522; Oklahoma Nat. Gas Co. 
v. Corp. Comm., 88 Okla. 51; United Fuel Gas 
Co. v. Pub. Serv. Comm., 105 W. Va. 603. 

Note No. 21.—See note 13, supra; note 24, 
infra. ins, 

Note No. 22.—Carey v. So. Dakota, 250 U. 8S. 
118, 122; Russian Volunteer Fleet v. United 
States, 282 U. S. 481, 492; United States v. 
LaFranca, 282 U. S. 568, 574. 

Note. No. 23.—Interstate Commerce Com- 
mission v. Chicago & Great Western Ry. Co., 
209 U. S. 108, 118; Missouri Pac. Ry. Co. v. 
Nebraska, 217 U. S. 196, 206; Northern Pac. 
Ry. Co. v. North Dakota, 236 U. S. 585, 595; 
Great Northern Ry. Co. v. Minnesota, 238 U. S. 
340, 346; Banton v. Belt Line Ry., 268 U. S. 


413, 421. 
Note No. 24.—Atchison, T. & S. F. Ry. Co. | 
173 Cal. 577; Holly- 





v. Railroad Commission, 
wood Chamber of Commerce v, Railroad Com- 
mission, 192 Cal. 307; Public Service Come | 
mission Vv United pely aye. & an ctric Co., 

: erent . Public 


Utilities Commission, 98 “On. ‘eee 218, 


* proposed constr uction,” 
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disposition of the excess over a fair return 
collected by a carrier, and it was shown 


| that no taking or confiscation of property 


resulted. Those decisions are far from 
sustaining the validity of an order which 


| seeks to require the investment of millions 


of dollars in a new venture in undeveloped 
areas. Such a compulsion imposes upon the 
carriers and its property “burdens that are 
not incident to its engagement.” Northern 
Pacific Ry. Co. v. North Dakota, 236 
U.S. at p. 595. The construction we adopt 
makes it unnecessary to pass upon the 
grave questions of constitutional validity 
raised by appellant’s argument. 

It is urged that as the order involved 
trackage amounting to only 1.2 per cent 
of that now maintained by the Union Pa- 
cific System, the requirement may properly 
be considered an extension rather than a 
new line, though a different view might 
prevail if the Oregon-Washington alone 
be considered. But whether the order 
be treated as a command to the Oregon- 
Washington Company as a separate cor- 
porate entity, or as an injunction to the 
Union Pacific System, it is an attempted 
exertion of a power not conferred. As- 
suming, without deciding, that the Com- 
mission was entitled to treat the Oregon- 
Washington company as an instrument of 
the Union Pacific System, and the required 
extension, therefore, as one adding only 
a@ small percentage to the present mileage 
of the system, still the purpose is to com- 
pel a new investment for the development 
of a new area at the request and in the 
interest of the State of Oregon, whose 
desire is that its natural resources shall 
be exploited. (Note No. 25.) 

Finally it is claimed that however nar- 
rowly the power to compel extensions be 
construed, the order was justified by the 
facts developed before the Commission. 
They are said to disclose an undertaking 
by the Oregon-Washington Company to 
serve the region in question. Much is 
made of the circumstance that when the 
complaint was filed the company had a 
charter under which it was authorized to 
build a line on the location of that which 
the order describes, The possession of the 
franchise is said to give rise to an im- 
plied agreement to serve the district. 
The company’s having in contempla- 
tion the building of the road would 
in this view render the Commission’s 
action unassailable. But authority to 
build the line, if the company were so 
minded, involved no commitment to con- 
struct it. (Note No. 26.) 

Though by appropriate legislation the 
State might forfeit the charter for non- 
user, the continued existence of the fran- 
chise imposed no obligation to exercise the 
charter powers. The Oregon-Washington 
Company chose not to serve the territory 
which the cross-State line would reach; 


Note. No. “It is 
urged that Oregon’s development, as com- 
pared with other States, has been held back 
and seriously hampered, due to the lack of 
direct routes to the markets for her prod- 
ucts and that the construction of the pro- 
posed extension is an important part of an- 
ticipated development of adequate rail trans- 
portation facilities within the State. The 
evidence of complainant and defendants 
brings out clearly and forcibly that no sec- 
tion can develop without transportation. The 
major portion of the State of Oregon is 
without adequate transportation facilities 
and this is particularly true with~ respect to 
the nortion lich Would ko served by_.the 

159 I, GC. C. Ged. 


26:—The Commission said: 
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has not desired and does not now desire 

to enter upon the project. The possession | 
of a charter which would have made the 

building of a railroad legal is insignifi- | 
Cant as to the company’s actual under- 

teking. Whether the railroad held itself 

out to serve the region in question must 

be decided in the light of all the facts. 

The record demonstrates that the terri- | 
tory to be traversed was one the company 

had neither actually nor impliedly agreed 

to serve with transportation facilities. 

The decree is affirmed. 


- 


Mr. Justice Carpozo, dissenting. | 

Unable to concur in the decision of the | 
court, I place upon record without ex- 
tended argument the grounds of my dis- 
sent. 

The Transportation Act of 1920 was 
framed with the design of securing to the 
United States an adequate and efficient 
system of railroad transportation. Every- | 
thing contained in it with reference to ex- 
tensions, voluntary and involuntary, | is 
tributary to that end, and unless related 
thereto, is misconceived and misapplied. 
On the one hand, the carriers are to be 
permitted to make voluntary extensions of 
their lines, but only with the consent of 
the Commission, lest waste may otherwise 
ensue. Texas & Pacific Ry. v. Gulf, C. 
and S. F. Ry., 270 U. S. 266, 277, 278. On 
the other hand, they are made subject to 
a correlative duty, if so ordered by the 
Commission, to build extensions, even 
though unwillingly, when transportation 
will otherwise be inefficient or inadequate. 
The limits of this duty are not appro- 
priately defined by dividing the field into 
extensions big and little, with a power 
of regulation excluded from the one sec- 

-‘tion and admitted in the other. On the 
contrary, the word extension is to be 
taken in no forced or artificial sense, but 
with the meaning attributed. to it in the 
common speech of men. It does not fairly 
connote a prolongation so vast and sudden 
as to work an utter transformation of tre 
character of the road. making what was 
extended the incident and the extension | 
the principal. The action of the Coin- 
mission must have a basis in reason, and 
its order must be viewed with reference tc | 
the length and other conditions of the 
lines to be enlarged. No doubt there is 

a point at which the enlargement of 4 
road becomes “the construction of a new 
line.” (par. 18) rather than the extension 
of an old one. On the other hand, the 
power of the Commission is not limited 
to extensions that are merely trivial. The | 
purpose of the Congress to make the 
power more than this, to make it an ef- 
fective instrument for the development of 
railroad transportation, is revealed at 
every step. It is revealed in the legislative 
history of the measure, and particularly 
in the report of the Commission explain- 
ing the mischiefs to be remedied and 
recommending the fitting cure.* 

“It is revealed very distinctly on the face | 
of the statute, which provides that the ex- 
tension may not be ordered without a | 
certificate of convenience and necessity, 
nor ordered even then if the expense to 
be incurred ‘will impair the ability of the 
carrier to perform its duty to the public,” 


| purpose. 


Note No. 26.—Northern Pac. Ry. Co. v. 
Dustin, 142 U. S. 492, 499, and cases cited; 
Bentler v. Cincinnati &c. Ry. Co., 180 Ky. | 
497; State v. Public Service Comm., 
522. Compare Railroad Commission v, East- 
ern Texas R. R., 264 U. S. 79, 85. 


, 


287 Mo. | 


a precautoinary proviso that was omitied 
in ghe requirement of adequate facilities 
for car service contained in the same sec- 
tion, and that -would surely have been 
thought to be superfiuous if the subject 


matter of the extension was to be a short 
or unimportant spur. In the case at hand, 


the proposed addition increases only by 1.2 | 


per cent the mileage of the Union Pacific 
System, and is to be laid across a region 
which the Oregon-Washington Railroad & 
Navigation Company, the subsidiary most 
directly affected, had marked out in its 
certificate of incorporation as_ territory 
that it planned to serve. An increment 
thus related to the thing to be increased 
is not so extraordinary in size, so lacking 
in proportion, as to remake or transform 
under the guise of improving or extending. 
New York & Queens Gas Co. v. McCall, 
245 U. S. 345; Woodhaven Gas Light Co. 
v. Public Service Commission, 269 U. S. 
244; United Gas Co. v. Railroad Commis- 
sion, 278 U. S. 300, 308, 309. 

Another basis of division, in addition to 
that of size, is put forward in argument gs 
separating the extensions that Congress 
had in view from others so substantial that 
they are to be taken as excluded. We are 
to find the test, so it is said, in the expec- 
tation or intention, presumable or actual, 
of the corporators or stockholders. The 
test, however, is illusory. If exnectation 
or intention is the measure of the power 
of the Nation, development must aiway: 
wait upon the pleasure of the carrier af- 
fected. By hypothesis, the territory al- 
ready served is the only territory that the 
carrier has evinced a willingness to serve. 
If its road is to be built for a greater dis- 
tance or vetween other points, there is a 
frustration of its purpose that the terminus 
for construction shall be wherever stock- 
holders and directors have willed that it 
shall be. In the thought of the lawmakers 
the power of the Government was not to 
be conditioned upon consent. It was to 
operate by compulsion upon whatever 
came within its sphere. The railroads of 


its implications are misread. Its precise 
holding is that an order of a state com- 
mission cannot eoerce an interstate carrier 
to make extensive changes and relocations 
of its main tracks at great expense in 
connection with the construction of a new 
union station, but that the consent of the 
Interstate Commerce Commission is neces- 


+ sary in such circumstances even though 


the Nation had been brought together by | 


the Transportation Act into a system of 
transportation national in its dimensions 
and under national control. Not the wishes 
of the component units, bu* the needs of 
the public which they are organized to 
serve, were to give the rule and measure 
for command and for obedience. Let ex- 
pectation be the test, and cases such as 
New York & Queens Gas Co. v. McCall, 
supra, Woodhaven Gas Light Co. v. Public 
Service Commission, supra, and United 
Gas Co. v. Railroad Commission, supra, 
must have been decided otherwise than 
they were. In these instances and others, 
carriers serving a particular territory were 
compelled to serve another in response to 
a public need that the field of service be 
enlarged. Railroad Commission of Cali- 
fornia v. Southern Pacific Co., 264 U. S. 
331, is cited as pointing another way, but 


*Of the four major recommendations made 
by the Commission in its annual report of 
December, 1918, the third was as follows: 
(3) limitation of railway construction to the 
necessities and convenience of the Govern- 
ment and of the public, and assuring con- 
struction to the point of these limitations.” 

Accompanying these recommendations was 
a statement of their fundamental aim or 
“Whatever line of policy is deter- 
mined upon, the fundamental aim or pur- 
pose should be to secure transportation sys- 
tems that will be adequate to the 
needs, even in time of national stress or 
peril, and that will furnish to the public 
safe, adequate and efficient transportation at 
the lowest cost consistent with that service,” 


the new tracks are short. The case,is far 


trom holding, however, that the releyant 
sections of the Transportation Act apply 
to short additions to the exclusion of all 
others. On the contrary, the fact that the 
additions were “not great in distance,” (p. 
346) even though expensive, is recognized 
as giving color to the argument that no 
consent is necessary. “It is argued,” wrote 
Chief Justice Taft (p. 344), “that para- 
graphs 18 to 21 of section 402 refer only 
to extensions of a line of railroad having 
the purpose to include new territory to be 
served by the interstate carrier and do not 
refer to an extension of new main track 
for the mere purpose of reafranging termi- 
nals within the same city. We do not 
think the language of paragraphs 18 to 21 
can be properly so limited.” In such words 
there is surely no suggestion: that the 
power of the Federal Commission is inade- 
quate to compel an extension into territory 
not served, nor any acceptance of the test 
of presumable intention. 

If the test proposed were not illusory, it 
would none the less be inappropriate. The 
time has gone by when the subjection of 
a public service corporation to control and 
regulation by the agencies of government 
is to have its origin and justification in 
the terms of a supposed contract between 
the corporation and the State. The ori- 
gin of the subjection and its justification 
are to be found not im the contract, but 
ins duty—a duty imposed by law as an in- 
cident to the enjoyment of ‘a privilege. 
The discretion of managers and stockhold- 
ers, at one time nearly absolute, is now 
subject in countless ways to compulsion 
or restraint in the interest of the public 
welfare. No longer may the carrier aban- 
don any portion of its road without the 
consent of the Commission, though the 
portion to be abandoned has been oper- 
ated at a loss. 41 Stat. 477 (18); 49 U.S. 
Code, section 1(18). ‘No longer, without 
the consent of the Commission, may it 
extend the length of its road by its vol- 
untary act. 49 U. S. Code, section 1(18). 
No longer may securities be issued, in the 
form either of stock or of evidences of 
debt, unless the Commission has found the 
proposed action of the carrier to be com- 
patible with the public good. 49 U. S. 
Code, section 20a. All these limitations 
upon ancient rights and privileges have 
had the approval of this court. The new 


| act, said the Chief Justice in Dayton- 


Goose Creek Ry. Co. v. United States, 263 


| U. S. 456, 478, “puts the railroad systems 
| of the country more completely than ever 


Nation's | 


| 


under the, fostering guardianship of the 
Commission, which is to Supervise their 
issue of securities, their car supply and 
distribution, their joint use of terminals, 
their constretion of new lines, their aban- 
donment of old lines, and by a proper di- 
vision of joint, rates, and by fixing ade- 
quate rates for interstate commerce, and 
in case of discrimination, for intrastate 
cemmerce, to secure a fair return upon 
the properties of the carriers engaged.” 
The argument is not persuasive that alone 


l 
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emong all these inroads upon the freedom 
of managerial discretion the provision for 
compulsory extens:ons is to be struck down 
as ineffective. As long as governmental 
orders are kept within the range of rea- 
son, their operation is unaffected by ex- 
pectation or desire. 


The Fifth Amendment of the Constitu- 


tion is invoked by. the carriers but invoked 
without avail Consistently with that 
Amendment Conggess may delegate to the 
Commission the power to force upon un- 
willing carriers an extension of their lines 
into fields of old service and of new. Much 


of what has been written in this opinion | 


as to the meaning of the statute is perti- 
nent also to an ihMquiry as to power. Again 
the thought is to be kept before us that 
the need of the public, :ot the acquiescence 
of the carriers, is the measure of the 
service, provided only that for such service 
there is adequate requital. Whether such 
requital has been assured is a question nat 
susceptible of answer except in the setting 
of the circumstances. Objection that it 
is lacking is to be viev’ed in the light of 
the entire scheme and framework of the 
Act of 1920, and of all the relevant provi- 
sions for the carriers’ protection. There 
must be kept in view the provision whereby 
rates are to be maintamed at such a level 
as to yield to the carriers of the country, 
or to the several groups into which they 
are to be divided, a fair and reasonable 
return, and whereby the surplus earnings 
of the strong roads may oe recaptured and 
applied to the use of weaker ones. True 
indeed it is that courts are wont to lean 
to the construction of a statute that will 
avoid serious doubts of its validity, though 
they might hold it to be valid if pressed 
to a decision. United States v. La Franca, 
282 U. S. 568, 574; Unted States v. Jim 
Fuey Moy, 241, U. S. 394. 401. Even so, 
they will not carry hesitation to the point 
of devitalizing the essence to preserve the 
husk alone. When the scieme of the Act 
is viewed in the totaiity of its meaning 
and probable operation, there is a quick 
end to the’ objection that in fixing the 
bounds of duty to render service to the 
public, the area of the possible must co- 
incide, at least generaliy and 
with that of the actual and voluntary. Con- 
gres does not transcend the limits of the 
Constitution when it establishes a national 
system of transportation by rail. It does 
not transccnd those limits when in aid of 
the system thus established, it lays a duty 
upon the railroads to furnish the exten- 
sions requisite for the attainment of the 
end in view. The conciusion is the same 
whether the ‘immediate purpose of the 
order is to develop the resources of the 
country in territory contiguous to roads 
already built, or to promote the convenience 
of the communities served imperfectly or 
not at all. 

I have said that governmental orders, 
to be valid,.must be kept within the range 
cf reason. The record gives no support 
to a contention that those bounds have 
been exceeded. The cost of the improve- 
ment “will not impair the ability of the 
carrier or carriers involved to perform 
their duty to the public.” So the Com- 
mission finds, and the fact is not dis- 
puted. The improvement when made will 
be “a valuable asset to the Union Pacific 
System,” and will be “an effective feeder 
for that system after a reasonable devel- 
opment period.” 


roughly, | 


| 
into the realm of prophecy, and so, not | 


unnaturally, into the field of contention 
and uncertainty. Much deference is due 
to the judgment of the Commission, “a 
tribunal appointed by law and informed 
by experience” (Illinois Central Railroad 
v. Interstate Commerce Commission, 206 
U S. 441, 454; Virginian Railway v. United 
States, 272 U. S. 658, 665). The conclusion 
that it has expressed is no arbitrary judg- 
ment, but has a basis of fact and reason 
in the pages of this record. But if doubt 
were greater than it is, the binding force 
of the decision would not thereby be de- 
feated. The order of the Commission does 
not depend for its validity upon the cer- 
tainty of a prophetic judgment as to all 
the conseauences to follow. Once more 
we are to keep in mind the changes that 
have been wrought by the Transportation 
Act of 1920. In cases unaffected by that 
act, two lines of decisions, following sepa- 
rate and yet neighboring channels, are to 
be found in the reports. The first, repre- 
sented by Northern Pacine Railway Co. v. 
Nerth Dakota, 236 U. S. 585, 595, and 
Brooks Scanlon Co. v. Railroad Commis- 
sion of Louisiana, 251 U. S. 396, is made 
up of cases where’ the return for particu- 
lar services was considered in isolation 
without reference to earnings generally. 
The second, represented by San Francisco 
Railway v. Gill, 156 U. S. 649; Puget South 
Traction Co. v. Reynolds, 244 U. S. 574; 
end United Gas Co. v. Railroad Commis- 


sion, supra, is marked by the cases where | 


the compulsory enlargement of the range 
of public service has been held to be per- 
missible if the combined return is ade- 
quate for the system as a whole. By force 
of the Act of 1920, the zone has been nar- 
rowed for the application of the principle 
which has illustration in the first group, 
and correspondingly widened for the ap- 
plication of the pricniple which has illus- 
tration in the second, Irrelevant, or 
nearly so, are the decisions of this court 
cefining the jurisdiction of the Commis- 
sion as it stood before the Act of 1920 
had brought a new system into being. Ir- 
relevant also are the decisions of state 
courts or of the lower Federal courts de- 
termining the validity of very different 
statutes under which there are no com- 
pensatory guarantees to mitigate the bur- 
cen of statutory duties, the carriers ‘af- 
fected being viewed as separate units and 
not as members of a group. See, e. g. 
Southern Bell Tel. & Tel. Co. v. Town of 
Calhoun, 287 Fed. 381; Atchison, T. & S. 
FI. Ry. Co. v. Railroad Commission, 173 
Calif. 577; HoMywood Chamber of Com- 
merce v. Railroad Commission, 192 Calif. 
307. 
our railroads, a nationalized system of in- 
terstate transportation has made it nec- 
essary to consider the earnings of the 
system, or at least the earnings of the 
gioup, in determining whether rates or 
profits have been unreasonably reduced. 
There is nothing in this record to justify, 
still less to necessitate, the conclusion that 
as a result of the proposed extension the 
appellees, or the group of railroad carriers 
including them, were to be plAced in such 
a position that it would be impossible 
thereafter, through any action of the Com- 
mission ‘increasing rates or otherwise, to 
assure to them “a fair return upon the 
aggregate value of the railway property of 


This finding brings us | such carriers held for and used in trans- 


For the first time in the history of | 
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portation.” Interstate Commerce Act, sec= 
tion 15a(2). 

This court has said of the Transporta- 
tion Act,of 1920 that it “seeks affirmatively 
to build up a system of railways prepared 
to handle promptly all the interstate traf- 
fic of the country.” Dayton-Goose Creek 
Railway v. United States, 263 U. S. 456, 478, 

The end is placed in jeopardy by a con» 
struction of the statute that debilitates the 
means. " 

The judgment of the District Court 
should therefore be reversed and the order 
of the Commission reinstated. 

Mr. Justice BranpeIs and Mr. Justice 
Stone join in this dissent. 

x«e* 

Recovery of an overpayment of Fed- 
eral taxes, where a general claim for 
refund did not set forth the particular. | 
grounds for allowance or any facts in 
support thereof, but the grounds were 
stated for the first time in an amend- 
ment to the claim for ‘refund filed 
after the statutory period had expired 
but before the Commissioner of Inter- 
nal Revenue had octed upon the gen- 
eral claim, was sustained, the court af= 
firming the lower court which ruled 
that the amended claim brought to 
the Commisisoner’s attention particu- 
lar items of tax liability involved, and 
that a timely claim may thus be 
amended prior to rejection, even though 
the new or original claim might have 
been barred. 
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UNITED STATES 
v. 

Factors & FINANCE COMPANY. 
Supreme Court of the United States, 
No. 141. 

On writ of certiorari to the Court of 

Claims. 

CuarLEs B. Ruce, Assistant Attorney Gen- 
eral (THOMAS D. THacHER, Solicitor Gen« 
eral, WHITNEY NortH Seymour, GEORGE 
H. Foster, BraDLEY B. GILMAN, WILLIAM 
H. RItey JR., JOHN A. Rees and H. Brian 
HOLianpD with him on the brief), for pe- 
titioner; J. GILMER KorNER JR. (JOSEPH 
J. Kiern, Myron A. FINKE and SaMvUEL 
M. FiIsHER with him on the brief), for 
respondent; Percy W. PHILLIPS (BREWa 
STER, Ivins & Purturps of counsel), filed 
brief as amici curiae. ay 

Opinion of the Court 
Jan. 9, 1933 

Mr. Justice Carpozo delivered the opins 
ion of the Court. 

The suit is by a taxpayer to recover 
$19,995.44, with interest, on overpayment 
of income and profits tax. Here, as in 
other cases decided at this session, the 
judgment stands or falls according to our 
determination of the time within which a 
notice of a claim for refund is subject to 
amendment. ; 

On June 15, 1918, respondent, a corpora- 
tion, filed an income and profits tax return 
for the calendar year ending December 31, 
1917, and made payment of the tax in 
accordance therewith. The amount of the 
payment was $177,338.72. In May, 1920, 
the Commissioner made an assessment of 
an additional tax for 1917 in the sum of 
$267.32, which was paid by the respondent 
on June 29, 1920. In August, 1920, the 
Commissioner made another assessment of 
an additional tax for the same year in the 
sum of $25,327.91. On account of this ad- 
ditional tax respondent on October 4, 1920 
made a payment of $9,388.57, and in the 
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same month filed a claim for the abate- 
ment of $15,933.34, the amount of the un- 
paid balance. In connection with this 
claim for abatement the Commissioner 


made an order on May 6, 1921, for a full | 
examination of the affairs of the tax- | 


payer by an agent of the Bureau of In- 
ternal Revenue. Such an examination was 
made, and a report by the examiner was 
filed with his superior. 

In February, 1923, the audit by the 
Commissioner was still incomplete, and the 
amount of the assessment not finally 


determined. The taxpayer was fearful, so | 


it seems, that the time might go by within 


terms of sweeping generality. It stated in 


so doing that there had been at that time | 


no final audit of its return or assessment 
of the tax, and that the purpose of the 
notice was to save the taxpayer's rights 
under the applicable statutes “and to per- 


mit the Commissioner to refund to de- | 


ponent any excess paid over taxes actu- 
ally found to be due.” There was no 
statement in this notice as to the grounds 
of the claim that the: payments were ex- 
cessive. No such statement was made 
until July 17, 1925, when there was filed 
with the Commissioner an amended claim 
for refund, setting forth the grounds in 
detail. In this amended claim the tax- 
payer explains the reasons why a special 
assessment should be made in accordance 


with section 210 of the Revenue Act of | 
1917 (c, 63, 40 Stat. 300, 307), permitting | 
| payments, $19,995.44, a refund should be 


that procedure where the amount of the 
tax cannot otherwise be determined with 
aturacy or justice. 
tion is quoted in the margin.* 

In the interval between February, 1923, 
and July, 1927, there had been action by 


the Commissioner upon the claim for | 
abatement which had been filed by the | 
| port Co. v. United States, 277 U. S. 551, 


taxpayer in October, 1920. A claim for 
abatement, unlike a claim for refund, has 


rélation to a tax assessed, but still un- | 


paid. Rock Island A. & L. R. R. Co. v. 
United States, 254 U. S. 141. The Com- 


missioner declined to abate the whole | 


amount of $15,933.34 withheld by the tax- 
payer, but did declare an overassessment 


“of $3,293.89, leaving a balance of $12,639.45, | 


with interest, then determined to be due. 


This balance the taxpayer discharged by | 
payment to the Collector in November, | 


1923, 


-*Section 210. That if the Secretary of the 
Treasury is unable in any case satisfactorily 
to determine the invested capital, the amount 
of the deduction shall be the sum of (1) an 
amount equal to the same proportion of the 
net income of the trade or business received 
during the taxable year as the proportion 
which the average deduction (determined in 
the same manner as provided in section 
two hundred and three, without including 
the $3,000 or $6,000 therein referred to) for 
the same calendar 
porations, partnerships, and individuals, en- 
pebed in a like or similar trade or business, 

ars to the total net income of the trade 


or business received by such corporations, | 


partnerships, and individuals, plus (2) in the 


the case of a domestic partnership or a 
citizen or resident of the United States $6,000. 

For the purpose of this section the propor- 
tion between the deduction and the net in- 
come in each trade or business shall be deter- 


fined by the Commissioner of Internal Rev- | 


enue in accordance with regulations 
scribed by him, 
Secretar 


pre- 
with the approval of the 
of the Treasury. In the case of a 
corporation or partnership which has fixed 
its own fiscal year, the proportion determined 
for the calendar year ending during such 
fiscal year shall be used. 


A copy of that sec- | 


| 902; 


ear of representative cor- | 


The claim for abatement had thus been 
disposed of, but no action had yet been 
taken upon the claim for refund, The 
Commissioner permitted this to slumber, 
without deciding or considering it, till 
after the filing of the amendment in July, 
1925, Upon receipt of that amendment, 
or soon afterward, he proceeded to a con- 
sideration of the claim upon the merits. 
There were hearings and rehearings, at 
which the taxpayer gave evidence in sup- 
port of its claim that its payments had 
been excessive and that there was need of 


which claims for overpayments were due | 2 Special assessment to arrive at a compu- 


| tation consistent with equity and justice. 
Patek aun ts Conant on The Commissioner decided the merits of 


ruary 27, 1923, a claim for $177,060.04 in | 


the controversy in favor of the taxpayer. 
He held that a case had been made out 
for a special assessment in accordance 
with Section 210 of the Revenue Act of 
1917. He held, after computing the tax 
accordingly, that there had been an over- 
payment of taxes in the sum of $32,634.89. 
He held, however, that the notice of claim 
of Feb. 27, 1923, was defective for failure 
to state the grounds of the taxpayer’s ob- 
jections; that the notice of July 17, 1925, 
was without avail as an amendment in 
respect of overpayments made in 1918 and 
1920, since as to these it was too late; that 
it was good as an original claim for the 
refund of the overpayment made in No- 
vember, 1923; and hence that of the total 
overpayments of $32,634.89 there should 
be a refund of $12,639.45, the 1923 instal- 
ment, with $3,028.24, interest paid thereon, 
an” that as to the residue of the over- 


refused. A very different case would be 


here if the Commissioner had ruled that | 


no adequate reason for a special assess- 
ment had been established, and had re- 
fused relief upon that ground. We do not 
say that a justciable controversy would 
then have arisen for a court. Williams- 


562, United States v. Henry Prentiss & Co., 
— v.58. —, 
did was to find that there was need for a 
special method, that’ the application of 
such a method would reduce the tax by a 
stated sum, but that because of defects 
in the form of the claimant’s notice, there 
could be relief only in part. For the 
amount thus disallowed the taxpayer 
brought suit in the Court of Claims, which 
overruled the action of the Commissioner 
and gave iudement accordingly. 56 F. (2d) 
13 C. Cls. 707. 
brings the case here. 

We are holding in United States v. 
Memphis Oil Co., — U. S. — that a gen- 
eral claim for refund, not specifying 
grounds, is subject to amendment until 
final rejection irrespective of a limitation 
running in the interval. We are holding 
in United States v. Henry Prentiss Co., 


Inc., — U. S. —, that under the Revenue, 


Act of 1918 a claim specifying as the sole 
ground for relief the necessity or a special 
assessment by reason of anomalous con- 


case of a domestic corporation $3,000, and in | ditions prevailing in the claimant’s busi- 


ness may not be turned by amendment 
into one for the revision of an assessment 
by increasing the value of real estate in- 
cluded in invested capital. The present 
ease falls midway, or near to that, be- 
tween the other two. Here the taxpayer 
did not specify any ground in the claim 
first presented, but offered an amendment 
afterwards setting forth the reasons why 
the assessment should be special. 


cided herewith. What he | 


A writ of certiorari | 
| of hardship, 





The case is a close one, giving fair op- 
portunity for argument either way, but 
we think the better reasons uphold the 
privilege of amendment. 

1. The conclusion favorable to the priv- 
ilege has support in the analogies of 
pleadings in a law suit. The claim in its 
original form is one for money had and 
received to the use of the respondent 
aiter the manner of the common counts 
in a suit at common law, It does not 
specify a partciular stage of facts, as did 
the claim in the Prentiss case, abandoning 
all others. It charges overpayment gen- 
erally, and thus brings within its range 
whatever facts reside in the domain of 
equity and consicence. 

2 The conclusion thys supported by the 
analogy of pleadings is not inconsistent 


| with the necessities of adrhinistrative 


practice. 

This is not a case where the grounds 
injected by the amendment have already 
been abandoned by agreement tacit or 
express. Such abandonment and agree- 
ment there was in the Prentiss case, the 
claimant seeking at the beginning the 
privilege of the special method of assess- 
ment and reverting thereafter to another 
ground of challenge which by implication, 
if not expressly, it had promised to re- 
nounce. This is a case where the claimant 
kas left the grounds of challenge open, 
and wher the Bureau has itself to blame 
for not insisting at the outset upon>a full 
disclouslre of the grievance. 

There are other elements of difference, 
however, besides the presence or absence 
of agreement, that divide the Prentiss case 
from this one. These other ‘elements of 
difference are even more important, for 
the Prentiss ruling would have been the 
same if agreement had been absent. When 
the two cases are considered in the light 
of administrative practice a distinction is 
to be noted at the outset between the 
nature of a special assessment r-under the 
Revenue Act of 1918 [section 327 (d)} and 
the nature of such an assessment under 
the act of 1917 [section 210]. The appli- 
cation in the Prentiss case was made un- 
der section 327 (d) of the act of 1918, 
whereby the taxpayer, ignoring a possible 
challenge of the computation of invested 
capital, plants itself upon the ground of a 
variance between the statutory definition 
and the economic concept, and calls upon 
the Commissioner to exercise a dispens- 
ing power given to him, in circumstances 
by the provisions of the 
statute. In an application for special re- 
lief under section 210 of the act of 1917, 
the grounds of challenge are very different 


| if the letter of the section is the meas- 
; ure of relief thereunder. 


The value of the 
invested capital under the statutory defini- 
tion (Revenue Act of 1917, section 207) 
is not put aside in such circumstances as 
an irrelevant inquiry. On the contrary 
it becomes the very essence of the claim 
by the taxpayer that there must be a re- 
course to another method, Under section 
210 of the act of 1917, the special method 
is not permissible unless “the Secretary 
of the Treasury is unable in any case 
Safisfactorily to determine the invested 
capital.” In brief, section 210 of the act 
of 1917 is the precursor of section 327 (a) 
of the act of 1918, and is not at all the 
analogue of section 327 (d). (Cf. Williams- 
fang Co. v. United States, 277 U. S. 551, 





January 10, 1933 


We are not forgetful of the fact that 
by the regulations of the Commissioner 
and the practice of his Bureau, the dis- 
tinction between the two acts has been 
granted under the Act of 1917 as if its pro- 
visions were the same as those of the Act 
adopted later. Treasury Regulations 41, 
1918, Art. 52; cf. R. H. Montgomery, Ex- 
cess Profits Tax Assessment (1920), pp. 
242, 243. The validity wf the regulations, 


if applied to proceedings under the Act | 
of 1917, is a question not now before us. 

The practice, we may say in passing, has | 
not been left unchallenged, but has been | 
criticized in the report of the Senate Com- | 


mittee for the Investigation of the Bureau | 


of Internal Revenue. See Report No. 27, 


Pt. I, pp. 214, 215, et seq., 69th Congress, | 


First Session, 1925-1926. 
events it is that an appeal to the Commis- 
sioner to exercise his jurisdiction under 
section 210 of the Act of 1917 is not con- 
fined to the occasions stated in section 327, 
(d) of the Act of 1918, if indeed it covers 
them at all. It is at least broad enough 
to give notice that jurisdiction should be 
exercised in accordance with the letter of 
section 210, upon the ground, that is to 
say, of the inability of the Commissioner 
to arrive at a conclusion as to value satis- 
factory to himself. Under section 327 (d) 
of the Act of 1918, a special assessment is 
not ordered except on the motion of the 
taxpayer, setting forth the special reasons 
why the statutory definition is oppressive, 
and why another method should be 
adopted. Under section 210 of the Act of 
1917, as under section 327 (a) of the Act 
of 1918, the Commissioner acts of his’ own 
motion whenever he is unable to satisfy 
himself that the valuation will be accurate 
if there is adherence to the statute. 

This question, if no other, he must have 
considered and determined when a claim 
for refund was submitted by the taxpayer 
without specifying the grounds. United 
States‘ v. Memphis Oil Co. — U. Ss. —. 
This question, if no other, he must again 


have considered and determined when he | 


certified to the taxpayer, after the claim 
had been amended and after submission 
of the evidence, that section 210 of the 
Act of 1917 supplied the applicable rule. 
It is a question that in last analysis is 
addressed to his own conscience, and in 
the absence of any evidence impeaching 
his conclusion his certificate of satisfac- 


courts. , 


The cumulative force of these adminis- 
trative opportunities and these procedural 
analogies upholds the claim and the 
amendment. 

The judgment of the Court of Claims is 
accordingly affirmed. 

x** * 

The court ruled that a claim for re- 
fund of Federal income tares which 
has been seasonably filed but which 
fails to state the grounds upon which 
the refund is demanded, ,may be 
amended by specifying the grounds at 
a time before the claim in its original 
form has been finally rejected, though 
it be after the time when a wholly new 
claim would be barred by limitation, 
and, if so amended, the claim for re- 
fund will support a suit for refund 
of tazes. 


Certain at all | 


years 1922 and 1923. 
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UNITED STATES 
Vv. 
MEMPHIS CoTToNn O1L ComPaNy. 
Supreme Court of the United States. 
No. 308. 

On writ of certiorari to 
Claims. 

CuarLeEs B. Rues, Assistant Attorney Gen- 
eral (THomas D, TuHacuer, Solicitor Gen- 
eral, WHITNEY NortH SEYMOUR, JOHN A. 
REES, BRADLEY B. GILMAN and WILLIAM 


the Court 


H. Ritey Jr. with him on the brief), for | 


petitioner; Watter E. Barton for re- 
spondent; Percy W. PHILLIPS (BREW- 
STER, IvINS & PHILLIPS of counsel) filed 
brief as amici curiae. 
Opinion of the Court 
Jan, 9, 1933 
Mr. Justice Carpozo dilevered the opin- 
ion of the Court. 


Respondent, the plaintiff in the court | 
below, brought suit against the United | 


States in the Co 
overpayments of 


ut of Claims to recover 

income taxes for the 
The government op- 
posed recovery upon the ground that the 
claims filed with the Commissioner of 


| Internal Revenue for the refund of the 


tax were too general and indefinite to 
comply with the provisions of the statutes 
and regulations, and that amendment 
came too late. The Court of Claims gave 
judgment in favor of the taxpayer. 59 
Fed. (2d) 276. A writ of certiorari brings 
the case here. 

The central question in the controversy 
can be stated in a sentence: May a claim 
for a tax refund which has been season- 
ably filed, but which fails to siate the 
grounds upon which the refund is de- 
manded, be amended by specifying the 
grounds at any time.before the claim in 
its original form has been finally rejected, 
though it be after the time when a wholly 
new claim would be barred by limitation? 

The respondent made and filed its in- 
come tax returns for 1922 and 1923 in ac- 
cordance with the statute. It paid the 
last instalment of the earlier tax on Dec. 
7, 1923, and the last instalment of the 
later one on Dec. 6, 1924. Claims for re- 
fund of overpayments were filed in June, 
1927, within the time prescribed by law. 

In the refund claim for 1922 there was 
a statement of the amount of the tax paid 
($25,626.25), a statement of the correct 
amount due ($24,296.56), a statement that 


| there had been overpaid in error $1,329.69, 
| and a request for refund of that amount 


7 . ‘ | with interest as provided by law, or such 
tion or the contrary is binding on the | 


| specification of supportin 


greater amount as might be legally re- 
fundable. Attached to the claim was the 
following summary of the method. of com- 
putation: net income, $194,372.46; 122 per 
cent, $24,296.56; previously paid, $25,626.25; 
overpaid, $1,329.69. There was no other 
facts or reasons. 
In the refund claim for 1923 the claim- 


| ant followed the same form that was used 
| tor 1922, but with appropriate changes of 


| the figures. 


The overpayment was stated 
to be $1,813.39, and there. was a request 
for the return of that amount or of any 
greater amount due. 

Upon receipt of these claims, the Com- 
rnissioner of Internal Revenue, in order 


to pass upon the merits, made an inves- | 


| tigation and an audit of®the claimant’s 


books and: records for 1922 and 1923 
through a duly appointed agent. The 
e2ent reported to the Commissioner that 
there had been overassessments for both 


of | 
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years, the excess being fixed at $1,660.70 
tor 1922 and $4,835.76 for 1923. Thereupon 
a Deputy Commissioner notified the tax- 
payer in writing under date of Oct. 13, 
1928, that its refund claims had been con- 
| sidered, that the taxes had been read- 


|, justed in accordance with the new audit, 


and that the overassessments for the two 
years would be made the subject of cer- 


tificates of overassessment, which would 
be transmitted in due course fhrough the 
office of the appropriate collector. Noth- 
| ing further was said or gone as to the 
matter till Jan. 26, 1929, when the same 
| Leputy Commissioner who had signed the 
| notice last mentioned, transmitted to the 
| taxpayer another notice that the claims 
| were defective in form in that they failed 
to satisfy the requirements of the Treas- 
ury Regulations. After quoting the -per- 
tinent provisions, he stated: “Since the 
information on file with the claims does 
pot meet the requirements” of the regue 
jaiions, “and the claims do not indicate 
ii. e., apart from the investgiations of the 
Revenue Agent! that the taxes have been 
jilegally assessed, they will be rejected. 
The rejection will officially appear in a 
schedule to be approved by the Commis- 
sioner.” Thereupon the claimant, protest- 
irg that an amendment was unnecessary, 
fiied a new claim with the Commissioner 
on April 2, 1929, in which the facts were 
set forth in detaid. The Commissioner~ 
gave final notice of rejection on Oct. 23, 
1929, placing his ruling on the ground that 
the claims as first presented were de- 
fective and irregular. In this suit by the 
taxpayer, the Court of Claims has given 
judgment for the moneys overpaid. 

Statutes make it necessary that claims 
tor the refunding or crediting of any in- 
ternal revenue tax erroneously or illegally 
assessed or collected shall be presented to 
the Commissioner within a prescribed pe- 
riod of time and prohibit allowance of 
the claims if these conditions are not 
satisfied. Revenue Act of 1926, section 
264 (b). Statutes also provide that no suit 
cr proceeding shall be maintained in any 
court for the recovery of such tax “until 
a claim for refund or credit has been duly 
filed with the Commissioner of Internal 
Revenue according to the provisions of 
law in that regard, and the regulations 
o1 the Secretary of the Treasury estab- 
lished in pursuance thereof.” Revenue 
Act of 1921, section 1318 as amended by 
Act of March 4, 1923, c. 276. During the 
period of these transactions, there had 
been promulgated under the Revenue Act 
o: 1921 and was continuously in force a 
Treasury Regulation’ which provides as 
follows: “Claims by the taxpayer for the 
rejunding of taxes and penalties errone+ 
ously or illegally collected shall be made 
on Form 843. In this case the burden of 
proof rests upon the claimant. All the 
facts relied upon in support of the claim 
should be clearly set forth under, oath.” 
Treasury Regulations 62, article 1036, 
‘Note No. 1.) 

The claim for refund filed with the Com- 
mission in June, 1927, was not subject to 
rejection on the score of the time of its 
submission. As to this the parties are 
agreed. Indefinite and general it was, 
and hence, until amenced or supple- 
mented, an inadequate compliance with 
the Treasury requirement that the racts 
| relied upon in support of a claim are to 
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be stated under oath. Beyond doubt it | theory of the action, “a departure 


might have been rejected as irregular while 
its form was uncorrected 


| 


This is far | 


from saying that there was the presenta- | 
tion of a new chain and not the perfect- | 
ing of an old one when the gaps were | 


filled thereafter. (Note No. 2.) 

Both the Government and the taxpayer 
invoke analogies suggested by pleadings in 
@ lawsuit. The general rule is said to be 


that an amendment of a pleading will | 
take effect by relation and thus relieve | 
against the bar of an intervening limita- | 


tion if the identity of the cause of action 
is still substantially the same, but that 
the limitation will prevail if under the 
guise of an amendment there is the sub- 
stitution of a new cause of action in place 
of another wholly different. B. & O. S. W. 


R. Co. v. Carroll, 280 U. 8. 491; Seaboard | 


Air Line Ry. v. Renn, 241 U. S. 290, 293; 


Harriss v. Tams, 258 N. Y. 229, 242. The | 


analogy is helpful, yet it will confuse, in- 
stead of helping, if we do not insist at 


terms or at least a recognition of their 
shifting meanings. A “cause of action” 


may mean one thing for one purpose and | 


something different for 
No. 3.) 


another. «Note 
It may mean one thing when the 


murrer, 
there is a question of the amendment of a 
pleading or of the application of the prin- 
ciple of res judicata. 
& P. Ry. Co. v. Schendel, 270 U. S. 611, 
617 ; Baltimore S. S. Co. v. Phillips, 274 
U. S. 316, 321. 


ment of a right or the violation of a duty. 
(Note No. 4.) At other times and 
other contexts, it is a concept of the law 
of remedies, the identity of the cause be- 
ing then dependent on that of the form 
of action or the writ. ‘Note No. 5.) 
Another. aspect reveals it as something 


separate from writs and remedies, the | 
group of operative facts out of which a | 


grievance has developed. (Note No. 6.) 
This court has not committed itself to the 
view that the phrase is susceptible of any 
single definition that will be independent 
of the context or of the relation to be 
governed. None the less, it has fixed the 
limits of amendment with increasing 
liberality. A change of the 


Note No. 1.—A later regulation, different-in 
form, is applicable to claims filed on or after 
May 1, 1929. Treasury Decision 4265, Cumu- 
lative Bulletin VIII—1, p. 110. 

Note No. 2.—Official statistics indicate that 

“eighty-five 20/100 per cent of all the over- 
assessments are attributable to clerical or 


Cf. Chicago R. I. | 


At times and in certain | 
contexts, it is identified with the infringe- | 


from law’ to law,” has at times been 
offered as a test. Union Pacific Ry. Co. 
vy. Wyler, 158 U. S. 285, 295. Later de- 
cisions have made it clear that this test 
is no longer accepted as one of general 
validity. Thus, in Missguri, Kansas & 
Texas Ry. Co. v. Wulf, 226 U. 8S. 570, plain- 
tiff suing in her individual capacity under 


a Kansas statute for: her son’s death was 
allowed to amend to sue as administratrix 
under the Federal Employers’ Liability 
Act after the statute of limitations would 
have barred another action. In New York 
Central Railroad Co*v. Kinney, 260 U. S. 
340, there was in substance the same rul- 


; ing. In Friederichsen v. Renard, 247 U. S. 





legal | 


, ; s | should be applied.” 
question is whether it is good upon de- | 


and something different when | 


207, a cause of action by a defrauded buyer 
to set aside a contract was turned into a 
cause of action to recover damages for 
deceit. “Of course an argument can be 


| made on the other side, but where a de- 


) | fendant has had notice from~the begin- 
the beginning upon a definition of our | 


ning that the plaintiff sets up and is try- 
ing to enforce a claim against it because 
of specified conduct, the reasons for the 
statute of limitations do not exist, and 
we are of opinion that a liberal rule 
New York Central 
Railroad Co. v. ,yneniK urapsma _p.436. 

Railroad Co. v. Kinney, supra, p. 346. 


| (Note No. 7.) 


With this background of analogy, we 
reach the specific problem that calls for 
answer here. The respondent filed a claim 
for taxes overpaid,a claim for money had 
and received to his use by the agents of 
the government. The identity of the cause 


an | of action may be said-in one aspect to 


depend upon the mere fact of owerpay- 
ment, the existence of a net balance owing 
to the taxpayer after the ascertainment 
of all items of debit and of credit. In 
another aspect it may be said to depend 
upon the identity of the items illegally 
exacted, and hence upon the particular 
grounds that determine illegality. Choice 


| between these meanings must avoid a 


doctrinaire adherence to abstract defini- 
tions. It must keep.in view the realities 
of administrative practice, for its effect 
will be to regulate the conduct of admin- 
istrative officers. Definitions and analo- 
gies borrowed from pleadings in a lawsuit 
will have their place and recognition, but 


| in due subordination to differences of end 


bookkeeping adjustments or to causes beyond | 


the control of either the Treasury or the 
taxpayer, that is to adjustments after the 


payment of taxes based upon causes which | 


could not fairly be 


considered prior to the | 


Refunds and Credits of Internal | 


porment.. 

venue Taxes, Report of the Joint Commit- 
tee on Internal Revenue Taxation, 1929, pur- 
suant to section 710 of the Revenue Act of 
1928, H. Doc. a 43, aeeneee* to Part 
II, p. 29. Cf. H. Doc. No. 478, 7lst Cong., 2d 
Sess. (1930). te statistics, covering ad- 
jJustments of taxes under the Act of 1928, 
give support to the conclusion that in deter- 
mining the application of a statute of limita- 
tions the word “claim” 
with reasonable liberality. 

Note No. 3.—The uncertainties of the phrase 
have been well developed by Dean Clark with 
full citation of the decisions in his treatise 
on Code Pleading. pp. 75-87, 501-508. 

Note. No. 4.—Clark, Code Pleading, p. 
and cases there cited. Pomeroy, Code Reme- 
dies, 4th ed., section 347. 

Note No. 5.—Clark, supra, p. 502, and cases 


there cited. 
supra, pp. 83, 84, 505, 


81 


Note. No. 6.—Clark, 
and cases there cited, 


| sustain 


should be interpreted | 


and aim. Viewing the problem thus, we 
must say whether a statement by the tax- 
payer of supporting facts and reasons is 
to be assimilated to a bill of particulars 
explanatory of a claim, or is something 
so essential that there can be no claim 
without it. 

Our decision in Lewis v. Reynolds, 284 
U. S. 281, goes far to point the answer. 
The court ruled there that upon a claim 
for the refund of a tax because of the 
disallowance of a particular de- 
duction, the Commissioner might 
the result by the dis- 
allowance of another deduction, and this 
though the time had gone by within which 
he would have been at liberty, if a claim 
had not been filed, to make a new assess- 
ment, The court applied the analogy of a 
common law action for money had and 
received, “The ultimate questionpresented 
for decision ugon a claim for refund, is 
whether the taxpayer has overpaid his tax. 


Note. No. 


7.—Other cases are collected by 
Clark, supra, pp. 504, 505. 
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This involves a redetermination of the en- 
tire tax liability.” No matter though the 
claim for refund be specific and limited, 
the Commissioner is at liberty to 
audit the return afresh and to strike 


a new balance as the tacts may then 
appear. Commonly, though, it seems, not 
always, a general audit will be necessary 
or will be at least a wise precaution, 
whether the claim is broad or narrow, if 
the government is to have the benefit of 
any compensating adjustments. (Note No. 
8). There is little doubt that this con- 
ception of duty and of~-prudence has had 
recognition and emphasis in administra- 
tive practice. 

The practice is portrayed in action in 
the pages of this record. We are there in- 
formed in a striking way of the actual 
procedure where a notice, general in its 
terms, is not rejected at the beginning 
for irregularity of form, but is considered 
on the merits. At once upon filing of the 
claim for refund, there was an order for 
the complete examination of the business 
of the taxpayer, to the end that the net 
amount of its tax liability might be re- 
ported to the Bureau. Every claim put 
forward in its amended notice has been 
investigated, every fact alleged in its be- 


| half has been verified and found. The files 


of the Bureau contain the report or an ex- 
aminer informing his superior that the 
tax has been overpaid, and the files of the 
taxpayer contain an official notice that 
the overassessment is recognized and that 
justice will be done. Of a sudden, at the 


fend, the discovery is made that the in- 


quiry is mere futility because the notice 
starting it in motion has departed in form 
from the requirements of a rule. 

In the light thus supplied by the prac- 
tice ‘of the Bureau and the analogy of 
pleadings, the way is cleared for a con- 
clusion. The line of division must be 
kept a sharp one between the function of 
a statute requiring the presentation of a 
claim within a given period of time, and 
the function of a regulation making pro- 
vision as toform. The function of the stat- 
ute like that of limitations generally,, is to 
give protection against stale demands. 
The function of the regulation is to fa- 
cilitate research. The’ Commissioner has 
the remedy in his own hands if the claim 
as presented is- so indefinite, as to cause 
embarrassment to him or to others in his 
Bureau. He may disallow the claim 
promptly for a departure from the rule. 
If, however, he holds it without action un- 
til the form has been corrected, and still 


| more clearly if he hears it, and hears it 


on the merits, what is before him is not 
a double claim, but a claim single and 
indivisible, the new indissolubly welded 
into the structure of the old. 

The cases in this court are not at all 
at variance with the conclusion now ar- 
rived at, though they leave the problem 
open. Tucker v. Alexander, 275 U. 8. 228, 
holds that it is within the power of the 
Commissioner to waive the objection that 
the supporting facts or reasons have not 
been stated in the claim. United States 
v. Felt & Tarrant Co., 283 U. 8. 269, holds 
that a defective claim for refund will not 
supply a basis for a suit against the gov- 
ernment when there has been neither 
waiver by the Commissioner nor amend- 


Note. No. 8.—Compare Report of the Joint 
Committee on Internal Revenue, Texation, 
1928, pursuant to section 1203 of \the Rev- 
enue Act of 1926, vol. III, pp, 25, 30, 
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ment by the taxpayer. Bonwit Teller & 
Co. v. United States, 283 U. S. 258, holds 
that a letter from the taxpayer, 
companied by a form of waiver requested 


by the Bureau, will be the equivalent of a : 


notice of claim if the Commissioner has 
so treated it. 

The cases in the lower Federal courts 
may not be wholly harmonious as to the 


extent to which amendments are allow- 
able after the running of the statute, but 
there is general agreement that the ap- 
plicable arialogy is to be found in the 
rules governing the amendment of a 


pleading. McKesson & Robbins, Inc., v., 


Edwards, 57 F. (2d) 147; Art Metal Con- 


struction Co. v. United States, 47 F. (2d) | 


558; Lancaster Cotton Mills v. United 
Etates, 59 F. (2d) 270; Lehigh & Wilkes 
Barre Coal Co. v. United States, 38 F. (2d) 
637. Cf. The Peruna Co., 11 B. T. A. 1180; 


1189; Marian Shainwald Sevier, 14 B. T. A. |. 


709, 716. 
One other question, less general in its 


significance, is yet to be considered. An | 
argument is made that at the time of this | 
amendment the claim hac been finally re- | 


jected and the proceeding thereby ended. 
If so, it was too late. 
bins v. Edwards, supra; Solomon v. United 
States, 57 F. (2d) 150. When cbrrection 
is thus postponed, there is no longer any- 


thing to amend, any more than a lawsuit | 


after the complaint nas been dismissed. 
We think the matter is still in fieri. True 


*the Deputy Commissioner had given no- | 
tice to the taxpayer that the claims would, 
be rejected, and that th» rejection would | 


be officially-announced in @ schedule to be 
approved thereafter. No reason is appar- 


ent why at any time before such approval | 


the Commissioner or cis Deputy was not 
at liberty to recall the rirst announcement, 
and dispose of the case otherwise. Michel 
v. United States, 37 F. (2d) 38, reversed, 
but on other grounds, 282 U. S. 656. We 
are not now considering what the prac- 


tice. ought to~be if here were need to | 


open the proceedings for the submission of 
other evidence extrinsic to the claims 
themselves, Neither in the record nor in 


the argument do we find a suggestion of | 
Long before the amendment | 


that need. 
the Commissioner had ascertained the 
facts and had even notified the taxpayer 
of the justice of his claims and of the 
ruling of the Bureau 


would be made accordingly. The dismissal 


of the claims, when finally announced, | 


was for defects of form only. The de- 
fects had been corrected and the dis- 
missal may not stand. 


We find it unnecessary to determine 


whether the conduct of the Commissioner | 
in investigating the claims upon their | 


meritSand reporting to the claimant the 


result of his inquiry was a waiver of de- | 


fects of form which would call for the re- 
turn of overpayment though no amend- 


ment had been offered. The judgment is | 


affirmed. 

xk * ° 

The court held to be insufficient a 
claim for refund of 1918 taxes based on 
an amended application filed by the 
respondent after the statutory period 
had expired, and presented to the 
Commissioner of Internal\ Revenue 
after he had notified the taxpayer his 
original claim would be rejected but 
while the Commissioner was reconsid- 
ering the original claim. The second 


ace | 


McKesson & Rob- | 


that adjustments | 
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| or amended claim was not a sufficient 
compliance with the statute and will 
not support a suit jor recovery, where 
filed after the statute has run, when it 
sets up wholly different grounds from 
those relied upon in the ortginal claim 
timely f'* it was ruled. 
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ion of the court. 


| below) brought suit against the United 
| States in a district court to recover over- 
payments of income and excess-profits 
taxes for the years 1918 and 1920. The 
overpayments had come about, so it was 
claimed, from the undervaluation by the 


Commissioner of the respondent’s invested | 


capital, with a consequent exaggeration 
of the profits to be taxed. 
or classes of property were the subject of 
the controversy. In each year there has 
been an omission to include the full value 
cf the real estate; inded the parties have 
stipulated that the value of the real es- 
tate was greater by the sum of $46,371.08 
than the sum allowed in the assessment. 
In each year also there had been an 
oinission to include the value of intangible 
ploperty, and particularly good will. The 


year 1918 because-the claim for refund 
filed with the Commissioner did not com- 
ply with the statute and 
Regulations. In respect of both items, 
real estate and _ intangibles, relief was 


granted to the taxpayer to the extent of 
overpayments for the year 1920. The re- 
| sult was a judgment in favor of the re- | 


spondent for $7,975.21. Cross-appeals fol- 
lcwed to the Court of Appeals for the 
Second Circuit. Upon the taxpayer’s ap- 


peal, the decision was that the defective | 


refund claim for 1918 had been made good 


by amendment, and that the tax for that | 


paid as to the real estate. Upon the Gov- 


| 
year, as well as for 1920, had been over- 
| ernment’s appeal, the decision was that 


the item of intangibles should have been | 
(2d) 676. | 


excluded for both years. 57 F. 
A writ of certiorari, designed to bring up 
the ruling as to the amendemnt of the 
cinim for 1918, was granted by this court 
on the petition of the Government. No, 
petition for a writ was submitted by the 
taxpayer. 

On June 16, 1919, respondent filed its in- 
come and excess profits tax return for 
the year 1918, showing a total tax of $535,- 


| March 14, 1924, a claim for refund. 





Respondent (the plaintiff in the court | 


Two items | 


district court held that there could be no | 
relief in respect of either item for the | 


109 =—.13 


144.20, which it paid. On Dec. 28, 1920, 
it paid for the year 1918 an additional tax 


INDES 
PAGE. 


| Of $119,191.19, as the result of an addi- 


ticnal assessment, receiving back, however, 


| $9,559.19 on the completion of the audit. 
| Within the time prescribed by law there 


was filed with the - Commissioner, on 
In 
this claim, the respondent demanded the 
repayment of $200,000. It stated in sub- 
stance as the ground for this demand that 
owing to abnormal conditionseaffecting its 
capital and income, there could be no fair 
computation of the tax by the appraisal 
of the cash value of its property in ac- 


cordance with section 326 of the Revenue 


| Act of 1918 (c. 18, 40 Stat. 1057, 1091, 1092, 
| 1693), and that it should have the benefit 


oi a special assessment under sections 327 
and 328. 

Section 327 of the act provides in sub- 
division (d) that the tax shall be deter- 
mined in accordance with section . 323 
“where upon application by the corpora- 
tion the Commissioner finds and so de- 
ciares of record that the tax if determined 


| without benefit of this section’ would, ow- 


ing to abnormal conditions affecting the 
capital or income of the corporation, work 
upon the corporation an exceptional hard- 
ship evidenced by gross disproportion be- 
iween the tax computed without benefit of 
this section and the tax computed by 
reference to the representative corpora- 
tions specified in section 328.” 

Section 328 provides in effect that in 
cases covered thereby the tax shall be 


| computed without reference to the value 
| OF the invested capital and shall be de- 


termined by the ratio which the average 
tax of representative corporations engaged 
in a like or similar trade or business bears 
to their average net income. 

The respondent’s claim for refund, with 
the specification of the erroneous denial 
of -a special assessment as the statement 
of its grievance, was filed, as we have seen, 


| in March, 1924.. On May 14 of that year, 


the respondent received from the Com- 
missioner a letter acknowledging the filing 
and notifying the claimant of the pro- 
cedure to be followed. “No consideration,” 
it was there written, “may be given under 
the provisions of -sections 327 and 328 
until statutory net income and invested 
capital are definitely determined. It is 


therefore necessary that you acquiesce in 
the Treasury 


the net income and invested capital as 
shown in the revenue agent’s report of 
March 25, 1920. for the year 1918, or sub- 
mit exceptions, if any, which you may 
take thereto. If'exceptions are taken they 
should be presented in the form of an ap- 
peal prepared in accordance with the pro- 
visions of Treasury Decision 3492, a copy 
of which is enclosed.” 

The respondent does not assert that in 
response to this notice it took any ap- 
peal or filed any exceptions complaining 
of the assessment of capital or income. If 
any such document were in existence, it 
would have been equivalent to an amend- 
ment of the claim, and no doubt would 
be in evidence. What the respondent 
chose to do was obviously to acquiesce in 
the report that the cash value of the cap- 
ital had been fairly ascertained, and to 
take its stand on the position that under 
sections 327 and 328 its tax should be de- 
termined without reference to such talue 
and in accordance with other methods 
both exceptional and discretionary. Ac- 
cordingly the Commissioner proceeded to 
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a@ consideration of the claim that error | of Tax Appeals. Williamsport v. United | 


had been committed in failing to give 
the taxpayer the benefit of a special 
method of assessment. 


normal conditions sufficient to call for a 
departure from the usual forms of com- 
putation. The notice, signed by an acting 
deputy commissioner, closes with these 
words: “TM accordance with the above 
conclusions, your claim will be rejected.” 
To this is added a statement that the col- 
lector for the taxpayer’s district will be 
officially notified of the rejection at the 
expiration of 30 days. 

Notwithstanding this notice, the Bu- 
reau of Internal Revenue kept the pro- 
ceeding open. Writing to the respondent 


on Feb. 23, 1926, the Solicitor of the Bu- | 
reau states that his office has before it | 


for consideration the application for a 


special assessment~of the taxes for 1918, | 


and that “before a final decision 1s 
reached” the taxpayer “will be granted an 
opportunity to be heard orally.” If such 
a hearing is not desired, “the decision in 
the ‘matter will be based upon the record 
as it now stands.” In answer to that in- 
vitation the respondent requested an oral 
hearing, which it received, and also filed 
on April 8, 1926, a statement under oath, 
which, by concession, was equivalent in 
form to an amended proof of claim. In 
this statement the respondent put before 
the Commissioner the evidence both as to 
the undervaluation of the real estate and 
as to the exclusion of intangibles.* The 
Commissioner rejected the claim on Sept. 
3, 1926, by signing the rejection schedule. 
We are holding in United States v. 
Memphis Oii Co., U. S. decided 


herewith, that a general claim for refund, | 


though irregular in form under the 
Treasury Regulations, may be amended 


after the period of limitation by specifying | 
the grounds, if the amendment is made | 


before final rejection. A statement, with- 
cut explanation, to the effect that over- 
payments have been made in an aggre- 
gate amount is broad enough to cover any 
,and all grounds for reassessment and re- 
turn. This at all events is true where the 
basis of the grievance is that the tax has 
been erroneously computed even by the 
normal method, that there has been a 
deviation, in other words, from the statu- 
tory rule. Such is not the claim in con- 
troversy here. Here the taxpayer by its 
claim as originally presented abandoned 
the position that there gad been any error 
of fact or law in the assessment of the tax 
according to the normal method, and 
planted 
special method would be fairer. We are 
to say whether the ground thus deserted 
may be recovered by amendment. 

The act of the Commisioner of Internal 
Revenue in granting or refusing a special 
assessment under section 327 (d) of the 
Act of 1918 is discretionary and adminis- 
trative, not subject to be challenged in 
any court, at least in the absence of fraud 
or other irregularities. Williamsport Co. v. 
United States, 277 U. S. 551, 562. Discre- 
tionary and administrative also is the re- 
view of his determination by the Board 


*Certain forms of intangibles, for example, 
gapd will, are excluded in general from the 
definition of invested capital, but there are 
special conditions in which there is a duty 
~to Include them. Revenue Act of 1918, sec- 
tion 326, (4) and (5). 


On July 16, 1925, | 
the respondent was advised by written no- 
tice that there was no evidence of ab- | 


itself on the position that the | 


States, supra. If this améndment is per- 
missible, a request for the exercise of a 
discretionary jurisdiction, will have been 
turned after the running of the statute 


Stat. 227, 268; Revenue Act of* 1924, c. 234, 
sec. 1011; 43 Stat. 253, 342; Revenue Act of 
1926, c. 27, secs. 284, 1113, 44 Stat. 9, 66, 
116) into a claim of error of law or fact, 
| and hence into a controversy within the 
jurisdiction of a court. What at the be- 
ginning was nonjusticiable, with exceptions 
few and narrow (Williamsport Co. ‘v. 


(Revenue Act of 1921, c. 136, sectign 242, 42 | 
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ment of tangible property, such as land or 
buildings, at less than the cash value.-The 
grievance that will support an application 
for a special method of assessment under * 


subdivision (d) of sec. 327 assums adher- 


| 
| 
| 
| 


United States, supra, p. 562) will have be- | 


come justiciable at the end. 
An amendment so _ far-reaching, 
| metamorphosis so complete, may well be 


or cause of action if the analogies of 
| pleading in a lawsuit are to govern our 
| decision. A declartion according to the 
common count for money had and received 
may be good though it does not tell how 
the money was received or the use estab- 
lished. United States v. Memphis Oil Co., 
supra. This does not mean that a pleader 
who abandons the common court and 
states the particular facts out of whic _ his 
grievance has arisen retains unfettcred 


ay 


) 


thought to destroy the idenity of the claim | 


ence to the statute, and counts upon ex- 
traordinary conditions as justifying a 
claim that the statute is oppressive. If the 


special method is accepted, the. income 
of the taxpayer is considered without ref- 
erence to capital as commonly determined, 


| and the tax becomes proportionate to that 


of other representative corporations en- 


| gaged in a like business. 


A claim or cause of action will be ill- 
defined for the purpose of an administra- 
tive remedy if the definition gives no heed 
to the understanding or conduct of ad- 
ministrative officers. We are to ask our- 
selves how a request for a special method 
of assessment might be expected to be 


| viewed or acted on by those required to 


| consider it. 


| freedom to change the statement at his | 


pleasure. All will then depend on tke 
degree and kind of the departure. A cause 
of action alleging as a grievance that there 
has been a deviation from a rule of law or 
jethe breach of a legal duty in the collec- 
tion of a tax is far apart from an appeal 
to an administrative officer to abandon 
the normal rule or method and substitute 
another, the substitution being dependent 
upon administrative discretion. Over- 
payments there may have been in each 
case, yet in senses widely different. But 
the analogies of pleadings are not deci- 
sive of the controversy before us, wher- 
ever they may point and however helpful 
they may be. To make our conclusion 
sound, we must keep in mind also’ the 
necessities and realities of «dministrative 
practice. A demand for a special assess- 
ment in accordance with sec. 327 (d) of 


the statute of 1918 is not a challenge to | 


any act of the Commissioner in the valua- 
tion of invested capital. 


| The very basis of the application for the 
use of such a method is the presence of 
abnormal conditions whereby an unfair 
and disproportionate burden will be laid 
upon the taxpayer if invested capital is 











to be reckoned according to the statutory | 
definition (secs. 325, 326) and the profits | 


of the taxpayer subjected to a tax accord- 
ingly. Let the mew method be adopted, 
and the value of the invested capital 
ceases to be a factor in the process. The 
taxpayer, it is true, naj complain even 
| then that there is a variance betwet such 
| capital when restricted to the elements 
| covered by the statute and invested capital 

when viewed as an economic concept, and 

that by reason of special conditions there 
| should be an addition of other elements 

commonly excluded. See, e. g., Tipton 
| Cotton Mills 
| 913, 921. Indeed that is the very reason 
| why a special assessment becomes neces- 
| sary. The fact remains, however, that 
} the grievance does not grow out of a fail- 
| ure of the assessors to value the invésted 
capital truly according to the statute. It 
| has no relation, for example, to an assess- 


The presentation of such a 
claim, unlike the presentation of a claim 
of error in fact or law, does not suggest 
the need for a new and general audit of 
assets and liabilities.* —Ihe two proceed- 
ings, alike in form and ir: consequences, 
are essentially diverse. By the very terms 
of the statute [section 327 (d) ], the spe- 
cial assessment is the outcome of a special 
application; it is made on motion of the 
taxpayer. A revision for error of fact 
or law, on the other hand, may be made 
by the Commissioner on his own motion, 
and indeed is commonly made, for it is in- 
cidental to his general duty to audit 
the accounts. Upon an application for 
special relief [under sudbivision (d) ] 
there are no compensating adjustments 
favorable to the Government that will 
move an examiner to reconsider the value 
of the tangibles, and make it either less 
or greater. Lewis v. Reynolds, 284 U. S. 
281. He will conceive of the invested capi- 
tal as deposited in a separate compart- 
ment which there is no need for him to 
open. Upon a claim oi deviation from 
the statute, the taxabie balatice for the 


| year will be subject to re-audit as if the 


tax was laid anew. ‘The grievances dif- 
fer so essentially that the assertion of the 


| one must be felt to be unrelated to any 
On the contrary, 


the valuation of invested capital is ir- | 
relevant if the special method is accepted. | 


complaint as to the other. 

The conclusion derived trom the analo- 
gies of pleadings in a lawsuit is thus seen 
to be tonfirmed by the probabilities, if not 
the certainties, of administrative practice. 
If this is not enough, however, there is 
confirmation from other sources. In ‘the 
pages of this record we firfd convincing 
evidence that the understanding of the 
parties the claim for a special assessment 
was to exclude any claim for the revision 
of the value of the capital, and that no 
such claim would be pressed, at all events 
while the claim for a sew method of as- 


| sessment was alive and undetermined. We 


¢. Commissioner, 11 B. T. A. | 


section 


have seen that in May, 1924, the Commis- 
sioner of Internal Revenue gave notice 
to the taxpayer that there could be no 
consideration of the prayer for relief under 
327 and 328 of the applicable 
statute “until statutory net income and 


*The range of investigation upon special 
applications is considered by Albert E. James, 
a former member of the Board of Tax Ap- 
peals in an article “Special Assessment Cases 
in the Courts and the Board,” published in 
vol. 8, part 1, National Income Tax Magazine, 
287, 289, 290, August, 1930. See, also, Inves- 
tigation of Bureau of Internal Revenue, Sen- 
ate Report No. 27, Part I, 69th Congress, lst 
Session, p,. 215. 
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invested capital are definitely determined.” 

The taxpayer was accordingly informed in | 
accordance, it seems, with the usual prac- | 
tice of the department, that it would be | 


necessary to do one or vther of two things: | 
To appeal from the report as to invested 
capital and income in accordance with 
a@ prescribed form, or to acquiesce in it. 
Cf. Commissioner v. Ohio Falls Dye & F. 
Works, 50 F. (2d) 660; Norton Co. v. Com- 
missioner, 50 F. (2d) 664. The notice would 
tend to show, though assent to its require- | 
ments were lacking, that in the judgment 
of the men intrusted with the administra- 
tion of the Act, the two subjects of in- 
quiry are diverse and independent. Coupled | 
with the assent of the taxpayer, its sig- | 
nificance is heightened. There ig no sug- 
gestion that the taxpayer, when fated with 
this alternative, resorted to an appeal. In 
these circumstances its conduct in pro- 
ceeding with its application for a special 
assessment was a tacit assent to the condi- 
tion imposed by the Commissioner and an 
abandonment of any objection that capi- 
tal and income had been erroneously val- 
ued if valuation was to be ascertained ac- | 
cording to the normal method. We have 
seen that an application fo- a special as- | 
sessment involves an appeai by the tax- 
payer to the Commissioner’s discretion. 
The application being of that order, a con- 
dition may reasonably be imposed that the | 
inquiry shall be postponed until other and 
unrelated objections have been either de- | 
termined or abandoned. There is room for | 
argument that the taxpayer, having won | 
the privilege of a hearing on those terms, | 
is estopped from retracting its assent and | 
resuming the abandoned ground. Sturm v. 
Boker, 150 U. 8S. 312, 333, 334; Davis v. 
Wakelee, 156 U. S. 380, 689. At least its 
assent is equivalent to an agreement that 
the claim for a special assessment shall 
be deemed to be a distinct one from that 
for a revision of the values. Retractien, 
if ever possible, must be held too late when 
the statute of limitations has interposed 
a@ bar. 

The respondent complains of the ruling 
of the Court of Appeals whereby the value 
of intangibles was excluded from the in- 
vested capital for the year 1920 and the 
judgment of the district court modified 
accordingly. The argument is that this | 
court has jurisdiction in the exercise of | 
its discretion to review those parts of the 
judgment adverse to the. respondent, 
though no writ of certiorari was granted | 
except to the petitioner, the Government, | 
mcr was any other even asked for. We | 
are not required at this time either to 
affirm or to deny the existence of the 
power that the argument imputes to us. 
If the power exists, the respondent has 
not persuaded us that our discretfon 
should be moved to use it. 

The judgment of the Circuit Court of 
Appeals should be reversed to the extent 
of the petitioner’s objections thereto, and 
the cause remanded to the district court 
for further proceedings in conformity 
with this opinion. 

x** * 

Upon liquidation of a subsidiary cor- 
poration having insufficient funds to 
meet its obligations, the petitioner cor- 
poration which owned all the stock of 
the subsidiary could deduct as losses 
the cost of stock in the subsidiary and 
the unrecovered balance of advances 














| cision of the Court of 
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made by it to the subsidiary, it was 
held, in computing’ the consolidated 
net income of the two corporations 
subject to the Federal excess-profits 
tax for 1917. The court affirmed the 
Circuit Court of Appeals, also holding 
that during liquidation of the sales 
company affiliation was not terminated 
and therefore the deductions were al- 
lowable on the 1917 consolidated return. 


Davin Burnet, COMMISSIONER OF IN- 
TERNAL REVENUE 
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of Appeals for the Seventh Circuit. 
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Mr. Justice Stone delivered the opinion 


| of the court. 


In 1914 respondent, a New Jersey man- 


capital stock of the Aluminum Sales and 
Manufacturing Company, a New York 
corporation. From that time until its 
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Title II of the Revenue Act of 1917, 40 
Stat. 300, 302, imposed a war excess profits 
tax in addition to the normal tax upon 
the income of corporations, The statute 
made no provision for consolidated re- 


| turns by affiliated corporations, but Ar- 
| ticles 77 and 78 of Treasury Regulations 





41, adopted pursuant to the act, did au- 
thorize the Commissioner to require af- 
filiated corporations, including those, the 


| stock of one of which was owned by an- 


other, to. file a consolidated return of 
net income and invested capital. And sec- 
tion 1331 of the Revenue Act of 1921, 42 


| Stat, 227, 319, provided that for the pur- 


pose of determining excess profits taxes 


strued to impose the taxes therein men- 
tioned upon the basis of consolidated re- 


| turns of net income and invested capital 


in the case of domestic corporations and 
domestic partnerships that were affiliated 
during the calendar year 1917.” (Note 
No, 1.) 

The purpose of requiring consolidated 
returns by affiliated corporations was, as 
the Government contends, to impose the 
war profits tax, according to true net in- 
come and invested capital of what was, in 
practical effect, a single business enter- 
prise, even though conducted by means 


| of more than one corporation. Primarily, 
ufacturing corporation, purchased all the | 

s _ P | reduction of the total tax payable by 
| the business, viewed as a unit, by redis- 


the consolidated return was to preclude 


| tribution of income or capital among the 


liquidation, carried on in, 1917, the Sales | 


Company was principally engaged in selling 
goods manufactured by respondent. 
Feb., 1918, it was dissolved. The opera- 
tion of the Sales Company reflected net 


In | 


sses duri , 1915 and 1916, | 
losses during the years 1914 a | art. 631. 


as well as in the year 1917. As a result 


of the operating losses and the lfquidation | 


of the Sales Company, respondent suffered 
the loss of certain sums advanced to the 
Sales Company, and of the total invest- 
ment in its stock. 

For 1917 the two corporations filed sep- 
arate returns for computation of the nor- 
mal income tax, and a consolidated re- 


component corporations by means of in- 
tercompany transactions. See Handy & 
Harman v. Burnet, 284 U. S. 136, 140; 
Appeal of Gould Coupler Co, 5 B. 
T. A, 499, 514-516; cf. Treasury Regula- 
tions 41, Art. 77; Treasury Regulations 45, 


It is not denied that_the two corpora- 
tions became affiliated when respondent 


| acquired all the capital stock of the Sales 


turn for the purposes of the excess profits | 


tax. 
claimed, and the Commissioner allowed, 


In its separate return respondent | 


deduction of an aggregate loss made up | 


of respondent’s advances to the Sales 
Company, and the cost of its stock, less 


| the value of equipment and good will feal- 


ized on its liquidation. This loss, reduced 
by the 1917 operating loss of the Sales 
Company, was deducted from gross in- 
come in the consolidated return. The 
Commissioner’s refusal to allow the de- 


duction was sustained by the Board of 
Tax Appeals, 22 B. T. A. 1, whose determi-° 


nation was reversed by the Court of Ap- 
peals for the Seventh Circuit, 56 F. (2d) 
568, The Court of Appeals held that re- 
spondent’s affiliation with the Sales Com- 
pany was ended by the liquidation in 1917, 
so that the loss was suffered “outside the 
period of affiliation,” and that, in any 
case, as the loss did not result from an 
“intercompany” transaction, it could be 
deducted in the consolidated return, This 


| court granted certiorari, — U. S. —, to re- 


solve an alleged conflict with the de- 
Claims in Utica 


Knitting Co. v. United States, 68 Ct. Cls. 


| 77, and see Autosales Corporation v. Com- 


missioner, 43 F. (2d) 931, 933. 


Company. But on the basis of the finding 
of the Board of Tax Appeals that the Sales 
Company was chiefly engaged during 1917 
in closing up its business preparatory to 
formal dissolution, which took place in 
February, 1918, that all its assets and lia- 
bilities were disposed of by the end of 1917, 
and that it did not do any business after 
that date, petitioner argues that the affli- 
ation of the two companies was terminated 


| by the liquidation. 


| Act of 1918, 40 Stat. 





Since complete stock ownership is made 
the test of affiliation applicable here under 
Article 77 of the Treasury Regulations 41 
and section 1331 of the Revenue Act of 
1921, no ground is apperent for saying 
that the corporations ceased to be affili- 
ated, merely because, without change of 
corporate control, one of them was being 
liquidated. The findings do not reveal 
that the liquidation of the Sales Compary 
was completed, that ‘t ceased to do any 
business or to function as a corporation be- 
fore the end of 1917. Neither statute nor 
regulations recognize that affiliation may 


Note No. 1,—Subsequent to 1917, affiliated 
corporations were required to file such a re- 
turn for all purposes for any taxable year 
prior to Jan. 1, 1922 (Section 240, Revenue 
1057, 1081; Section 240, 
Revenue Act of 1921, 42 Stat. 227,260). There- 
after, it became optional whether to file a 
consolidated or separate returns. (Section 
240, Revenue Act of 1921; Section 240 Rev- 
enue Act of 1924, 43 Stat, 253, 288; Section 240 
Revenue Act of 1926, 44 Stat. 9, 46; Sections 
141, 142, Revenue Act of 1928, 45 Stat. 791, 
831, 832.) 
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be terminated by the mere fact that such 
liquidation is being carried on, and the 
reasons for requiring the consolidated re- 
turn may be quite as vaild during that 
liquidation as before. During that period 
/the unitary character of’the business en- 
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' 


tercompany manipulations are not pre- | 


cluded. 

In. the present case, even though the 
affiliation continued, it does not follow as 
a matter of law that the loss was not 


rightly deducted in the consolidated re- | 


turn. 
Stat. 756, 767, governs the computation of 
the excess profits tax under sec. 206, Rev- 
enue Act of 1917, 40 Stat. 300, 305. That 
section and the regulation under it (see 


Section 12, Revenue Act of 1916, 39 | 


Article 147>Treasury Regulations 33 [1918 | 


ed.] direct that taxable net income of-a 
corporate taxpayer shall be ascertained by 
deducting, from gross income, losses sus- 
tained within the year. It 


is conceded | 


that the loss of respondent’s advances to | 
the Sales Company and the investment in | 


its stock was sustained in 1917, was 


de- | 


ductible therefore, if at all, in that year, | 


and might properly have been deducted 


by respondent in a separate return, if a | 


separate return had been permissible. But 


the Government insists that the loss can- | ; 
} and which could not be deducted from the 


not be deducted in the mandatory con- 
solidated return for 1917 because it oc- 
curred as the result of “intercompany” 
transactions, ’ 

We need not decidé whether the loss 
resulted from intercompany 
within the meaning of the regulations un- 
der later statutes (Note No. 2.) which 
broadly exclude from the consolidated re- 
turns profit or loss upon all such transac- 
tions. For neither the Revenue Act of 


| years. While it may be assumed that those | 
| losses affected the value of the stock owned | 


transactions | 


1917, nor sec. 1331 of the Revenue Act of 


1921, nor the regulations under them 
(Note No. 3.) prescribe specifically the 
method of making-tip the consolidated re- 
turn or require the elimination from the 
computation of the tax of the results of 
all intercompany transactions. 

Article 77 uf Treasury Regulations 41 re- 
quired every corporation to describe in its 
return “all its intercorporate relationships 
with other corporations with which it is 
affiliated,” and to “furnish such informa- 
tien in relation thereto as will enable the 


| the applicable statute and regulations. 


Commissioner of Internal Revenue to com-'| 


pute the amount of the tax properly due 
from each corporation on the basis of an 
equitable and lawful accounting.” Article 
78 authorizes the Commissioner to require 
consolidated returns of affiliated corpora- 
tions “wherever necessary to more equi- 
tably determine invested capital or tax- 
able income,” and provides that “the total 
tax will be computed in the first instance 
@s a unit on the basis of the consolidated 
return.” , 

These provisions plainly do not lay down 
any rigid rule of accounting to be applied 
to consolidated returns which would ex- 
clude from the computation of taxable 
income the results of every intercompany 


Note. No. 
Regulations 
1918; art. 635, 
62 under the 


2.—See 
45 


art 
under 
864 of 
Revenue 


637, 864 of Treasury 
the Revenue Act of 
Treasury Regulations 
Act of 1921; art. 636 
of Treasury Regulations 65 the Rev- 
enue Act of 1924; art. 635 of Treasury Regu- 
lations 69 unlier the Revenue Act of 1926; art. 
734 of Treasury Regulations 74 and art. 15, 
81, 37 (a), 38 (b) of Treasury Regulations 
75 under the Revenue Act of 1928. 

Note No. 3.—Article 1735 of Treasury Regu- 
lations 62, under section 1331 of the Revenue 
Act of 1921, merely refers to Treasury Regu- 
lations 41 under the Revenue Act of 1917. 


under 


| rect accounting methods. 


transaction, regardless of its effect upon 
the capital or the net gains or losses of 


the business of the affiliated corporations. | 


Instead, they merely disclose the purpose 


underlying regulations and statute to pre- | 


terprise is not necesasrily ended and in- vent, through the exercise of a common 


power of control, any intercompany ma- 
nipulation which would distort invested 
capital or the true income of the unitary 
business carried on by the affiliated 
corporations. Hence, 
counting, in calculating taxable income 
upon the consolidated return, can be up- 


held, which would withhold from the tax- | 
payer all benefit of deduction for losses | 


actually sustained and deductible under 


the sections governing the computation of | 


taxable income, and which eat the same 


time would not further, in some way, the | 
very purpose for which consolidated re- 


turns are required. 

Such, we think, 
method adopted by the Commissioner. 
The Sales Company suffered losses during 


the years 1914, 1915 and 1916 which could | 


not be deducted in its separate returns for 
those years, because they were net losses, 


profits of the parent company because 
there was no consolidated return in those 


by the parent company, the loss of its in- 
vestment in the stock of the Sales Com- 
pany and in advances to it could not be 
deducted by the parent company in its 


separate return for those years because the | 
loss had not then been sustained with such | 


finality as to permit its deduction under 


far as the loss from operation of the Sales 
Company in earlier years contributed to 
respondent’s capital loss in 1917, deduction 


of the latter in the consolidated return in- | 


volved no double deduction of losses of the 


period of their affiliation. As respondent's 
total loss in 1917 was reduced, before deduc- 
tion in the consolidated return, by the 
amount of the operating loss of the Sales 
Company for that year, there was 


tained in that year. 

The loss was a real one, suffered by 
respondent as a separate corporate 7 
and it was equally a loss by the single 
business carried on by the two corpora- 
tions during the period of their affiliation, 
ultimately reflected in the 1917 loss cf 
capital invested in that business. While 
equitable principles of accounting applied 
to the calculation of the net income of 
the business unit do not permit deduc- 
tion of the loss twice, they do require its 
deduction once. Hence, the loss was de- 
ductible in 1917 under the statute and 


regulations controlling computation of tax- | 


able income, and its deduction is not for- 
bidden by the regulations applicable to 
the consolidated return. Articles 77 and 
78 of Treasury Regulations 41 would, in- 
deed, require the elimination of any loss 
resulting from intercompany transactions 
the inclusion of which would defeat the 
purpose of consolidated returns to tax the 
true income of the single business uf 
affiliated corporations, calculated by cor- 
The deductions 
claimed here had no such effect. 
Affirmed. 


no method of ac- | 


is the effect of the | 


So | 


y . . : | L shoremen’s 
business of the two companies during the | ane 


no | 
duplication of any losses accrued or sus- | 


. January 10, 1933 


A suit against a subcontractor for 
negligence resulting in the death of an 
employe of a contractor who was in- 
sured by petitioner against liability for 
payment of compensation under the 
District of Columbia Workmen's Com- 
pensation Act, the widow of deceased 
having been awarded compensation, 
need not be brought, under the wrong- 
ful death statute (21 D. C. Code 2), in 
the name of the personal representa- 
tive of the deceased, the court held, 
reversing the lower court which had 
so ruled. The action can be brought 
in the name of the employer, to whose 
interest the petitioner insurance com- 
pany is in part subrogated, it was 
ruled. The Workmen’s Compensation 
Act provides that acceptance of com- 
pensation “shall operate as an assign- 
ment to the employer of ali right of 
the person entitled to recover damages 
against” a third party, and the policy 
provided that insurer “shall be sub- 
rogated” to all rights of the employer. 


ArETNA LIFE INSURANCE COMPANY, ETC., ET AL, 
v. 
SAMUEL D. MOsEs. 
Supreme Court of the United States. 
No. 137. 

On writ of certiorari to the District of 
Columbia Court of Appeals. 

CHarLes W. ArTH and LeonarD J. GANSE 
for petitioners; H. Clay Espey (MERRITT 
U. Haypen, SEFTON Darr and James O’D. 
Moran with him on the brief), for re- 
spondent. 

Opinion of the Court 
Jan, 9, 1933 


Mr. Justice Stone delivered the opin- 
ion of the Court. 


Roberts, an employee of petitioner Bra- 
love, was killed in the course of his em- 
ployment, by the alleged negligence of re- 
spondent. His widow, who was also his 
administratrix, claimed and has accepted 
an‘award of compensation under the 
and Harbor Workers’ 
Compensation Act (March 4, 1927, c. 509, 
44 Stat. 1924), made aplicable as a work- 
men’s compensation law in the District 


| of Columbia by Act of May 17, 1928, c. 612, 


45 Stat. 600. The award directed the em- 
ployer and petitioner, The Aetna Life 
Insurance Company, his insurer, (Note No. 


| 1.) to pay compensation to the widow in 


periodic installments, and the expenses at- 


| tendant upon the burial of the deceased. 


The present suit was brought in the 
Supreme Court of the District of Columbia 
on the theory that the acceptance of com- 
pensatign awarded under the statute op- 
erated as an assignment of the adminis- 
tratrix’s right to pursue the respondent 
for damages for the wrongful death, and 
that the insurer succeeded to that right 
by subrogation. The declaration named as 
plaintiff's petitioner, The Aetna Life In- 
surance Company “in its own right and also 
to the use of” the widow \“in her 
own right and as administratrix” and 


Note No. 1.—Under the terms of the policy 


| the insurer obligated itself to pay all install- 


ments of compensation directly to the person 
entitled to them “because of the obligation 
for compensation ... imposed upon .. . this 
Employer,” as well as to indemnify the em- 
ployer against any loss by reason of his 
liability. ‘The former provision is required 
by Sections 35 and 36 of the statute “in order 
that the liability for compensation imposed 
by this Act may be most effectively discharged 


| by the employer, and in order that the ad- 


ministration 


of this Act in respect of such 
liability 


may be facilitated... .” 





January TO, 1933 


SUPREME COURT DECISIONS 





petitioner Byalove “io the use of” the in- 
surance company. Respondent moved to 
strike the declaration for misjoinder of 
parties plaintiff and causes of action. The 
trial court sustained the motion on the 
first ground, and, as petitioners elected to 
stand on the declaration, gave judgment 
for the respondent, which the Court of 
Appeals affirmed, 57 F. (2d) 444. 
court granted certiorari. — U. 8. —. 

Both courts below ruled that the ad- 
ministratrix is, by the terms,of the Dis- 
tric Death Act (23 Stat. 307; D. C. Code 
[1924], sections 1301, 1302, 1303), the, only 
proper plantiff in an action for wrong- 
ful death, and that the Compensation Act, 
though it assigns the cause of action for 
the death, to the employer, upon accep- 
tance of the award, does not under the 
common law practice prevailing in the 
District, permit him to bring suit in his 
own name. The trial court further ex- 


pressed the view that the insurer was with- | 


out interest in the litigation, by way of 


subrogation, since the cause of action for | 


wrongul death is not assignable at com- 
mon law, and the Compensation Act con- 
fers on the insurer no rights analogous to 
those given the employer. The question 
before us is whether the Court of Appeals 


was right, and, if not, whether the proper | 
parties have been designated qs plaintiffs. | 


Sections 7, 8 and 9 of the Compensa- 


tion Act provide for compensation to the | 


employe if he be injured, or to certian of 
his dependents, if he is killed, 


course of his employment, Section 33 (a) 
provides that “if on account of a disabil- 
ity or death for which compensation is 


payable * * * the person entitled to such | 


compensation determines that some per- 
son other than the employer is liabte in 
damages, he may elect * * * to receive such 
compensation or to recover damages 
against such third person,” By subsection 
(b) “Acceptance of such compensation 
shall operate as an asignnient to the em- 
ployer of all right of the person entitled 
to compensation to recover damages 
against such third person,” and by subsec- 
tion (d) the “employer on account of such 
assignment may either institute proceed- 
ings for the recovery of such damages or 
may compromise with such third person.” 
But the cause of action against a third 
party which is thus cast upon the em- 
ployer is not to be maintained exclusively 
for his own benefit. From the proceeds 
of the litigation or compromise the 
employer is directed by section 33 (e) to 
retain an amount equal,to his disburse- 
ments in securing them, the cost of bene- 
fits by him to the employe, amounts paid 
as compensation, and the present value of 
all amounts which it is estimated are pay- 
able as such. The latter sum is to be held 
by the employer “as a trust fund to pay 
such compensation as it becomes due and 
pay any sum in excess of such compensa- 
tion to the person entitled to such com- 
pensation or to the representative.” Any 
amount recovered above that required for 
these purposes is to ve paid by the em- 
ployer directly “to the pcrson entitled to 
compensation or to the representative.” 


This | 


in the | 





In the case where the employe survives 
and accepis compensation as the only 


| person entitled, it is clear that the statu- 


tory assignment vests in the employer 
the full right to recover damages from the 
third person, Double recovery by the em- 
ploye, compare Mercer, v. Ott, 78 W. Va. 
629; Fox v. Dallas Hotel Co., 111 Tex. 461, 
is thus avoided. Yet the employer is per- 
mitted to share in the recovery only to 
the extent of his own liability, compare 
Travelers Insurance Co. v. Brass Goods 
Mfg. Co., 239 N. Y¥. 273, and any excess 
goes to the injured employe. 

In this case the injury resulted in death 
of the employe, and the election to take 
compensation was made by the widow. 
As she is both the administratrix and 


| the only person entitled to compensation, 


the election was validly exercised and 
we need not resolve possible doubts as to 
the proper person to make the election 
under other circumstances (compare sec- 
tions 33 [a] and 33 [b] with section 
(f]). Her election has called into opera- 
tion the statutory assignment so far as 
it applies to the action for wrongful death, 
We must decide its effect on that cause 
of action. : 

The statute is not free from ambiguity, 
The right to recover for a wrongful death 
is the creature, not of the common law, 
but of a statute which confers the right on 


the personal representative of the deceased | 
for the benefit of his next of kin under the | 
local statute of distribution, some of whom | 


may not be entitled to compensation under 
the Compensation Act. Nevertheless, sec- 
tion 33 (b) of the act provides that it is the 
“right of the person entitled to compensa- 
tion to recover damages against such third 
person” which is assigned to the employcr 
by the election to take compensation. 
Reading this provision literally and alone, 
the. employer, in the case of the wrongful 
death of his employe, would take nothing 
by the assignment which it purports to 
effect since the person entitled to the 


compensation has no right to recover for | 
(d) authorizes | 


the death But section 33 
the employer to institute suit or to com- 
promise the claim, and sections 33 (e) (1) 
(c) (2) provide that any recovery in excess 


of the sums required to reimburse the em- | 


ployer and allow for compensation payable 
by him is to be paid to the representative 
of the dece 


provisions and to the general purpose 


which the act discloses with respects to | 


rights of recovery when the injury does 
not result in death, we see no escape from 
the conclusion that the statute contem- 
plates that the employer is to have the 
same control over the institution of an 
action for wrongful death, the compromise 
and settlement of the claim, and the dis- 


tribution of the proceeds, as he is given | 


in unambiguous language in the case 
where the injury results only in disability. 
What is made explicit by the statute with 
respect to the latter is implicit with re- 
spect to the former. For if it had been 
intended that the employer should assert 
only a part of the action for wrongful 
death, proportionate to the interest of 
those who are dependents under the Com- 





| to be 


| it has paid, we need not decide. 
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pensation Act, compare Matter of Zirpola 
v. Casselman, 237 N. Y. 367; U. S. Fidelity 
& Guaranty Co. v. Graham & Norton Co., 


| 254 N. Y¥. 50, there would be no meaning 


to the language of section 33 (2) directing 
him to pay to the personal representative 
from the proceeds of the action any ex- 
cess over the compensation award, 
Concluding that where the employer is 
given anything to recover it is the full 
recovery provided by the Worngful Death 
Act, we do not think, as did the courts 
below, that the rights thus conferred may 
be enforced only by an action brought 
in the name of the personal representa- 
tive. It is true that the statute does not 
expressly say that the employer may bring 
the action in his own name and that by 
the common law the assignee must, in 


; general, sue in the name of the/ assignor, 
| Glenn v. Marbury, 145 U, S. 499. 
| rule, a vestige of the common law's re- 


This 


luctance to admit that a chose in ac- 
tion may be assigned, is today but a 
formality which has been widely abolished 
by legislation. We see no reason for think- 
Ing that a statute passed in 1928 and 
clearly intended to effect a complete trans- 
fer of the cause of action, should be in- 
terpreted to perpetuate that formality. 


| There is nothing in its language, history 


or purpose to indicate that the word “as- 
signment” was used as anything other 
than a convenient description of the trans- 
fer to the employer of the rights of the 
employe or his representative, or that it is 
read in the common law sense, 
merely because the forum for the en- 
forcement of those rights has not departed 
from the common law form in the case 
of voluntary assignments. 

It is immaterial whether the statutory 
assignment is said to create a new cause 
of action in the employer or merely to 
permit him to enforce that previously 
vested in the employe or his personal rep- 
resentative. What is material is that the 
employer acquires the legal rights of the 
employe or the - personal representative, 
subject to the Qualifications imposed by 
the common law or the death statute to 
the extent that they are not inconsistent 
with the provisions of the Compensation 
Act. The Compensation Act permits him 
to enforce them in his own name. 

We do not doubt, although other courts 
have, Henderson Tel. & Tel. Co. v. Owéns- 


| boro Home Tel. & Tel. Co., 192 Ky. 322; 


Hartford Accident & Indemnity Co. v. 
Englander, 93 N. J. Eq. 188, that the in- 


| Surer is subrogated to.the rights of the 


| employer to the extént that it has dis- 
ed. Having regard to these | 


charged his duties, though whether its 
rights extend to compensation which it 
is liable to pay, as well as to that which 
(Note 
No. 2.) 

Notwithstanding, the provision of the 
Statute and of the policy permitting an 
award for compensation to be made 


| against the insurer directly, the function 


of the insurer is essentially that of in- 
demnifying the employer. The statute 
contemplates that the payment of com- 
frensation should be secured by insurance 
and nothing in it indicates that the in- 
surer is to be denied an indemnitor’s 
rights. Subrogation is a normal incident 
of indemnity insurance. Hall & Long v. 
The Railroad Companies, 13 Wall. 367; 
Liverpool & Great Western Steam Co. v. 
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PI ix Insurance Co., 129 U. S. 397, 462; 
St. Louis, Iron Mountain & Southern Ry. 
Cc.-v. Commercial Union Insurance Co., 
139 U. S. 223, 235; Travelers Insurance Co. 
v. Great Lakes Engineering Co., 184 Fed. 
426; Workmen’s Compensation Exchange 
vy. Chicago, M., St. P. & P. R. Co, 45 
F. (2d) 885. 

The suggestion of the trial court that 
sukrogation is precluded here by the non- 


assignability, under the death act and the 
common law, of the administratrix’s cause 
of action for death, is without force. Con- 
siderations of policy which may forbid the 
voluntary assignment of the causes of ac+ 
tion are obviously inapplicable to a case 
where the statute does assign the action 
to the employer in order to carry out the 
ple. of the Compensation Act. That plan 


would be destroyed if the insurance com- | 


paiy were denied the right of subrogation. 
For the consequence would be to permit 
that ‘double recovery by either the ein- 
ployer or the next of kin entitled to com- 
persation which the statute is careful to 
avo'd, with a resulting increase in the cost 
of the insurance which the statute re- 
qui-es. 


The insurer's right of subrogation does | 


not alter the fact that it is the employer 
who is directed by the statute to dis- 
tribute the proceeds of the recovery, in 
which the insurer has only a partial in- 
tercst. Accordingly, the employer is the 
party to bring the action and the only 
necessary party plaintiff in the case be- 
fore us. (Note No. 3.) 

Eut the insurance company and the 
widow, both in her own right and as ad- 
ministratrix, are interested in the re- 
coverys Under the common law practice, 
the defendant may not 
the employer indicates 
ficial interests by bringing the action 
to their use as well as to his own. See 
Souchern Ry. v. Carter, 139 Ga. 236, 238; 
Fearce v. Twichell, 41 Miss., 344, 346; At- 
kins v. Moore, 82 Ill. 240, 241; 


their bene- 


Note No. 2.—The policy of insurance 
vides (Clause K) that “the Company shall 
be subrogated in case of any payment under 
this Policy, to the extent of such payment, 
to all rights of recovery therefor vested by 
law either in this Employer or, in any em- 
ploye or his dependents claiming hereunder, 
against persons, corporations, associations or 
estates.” The insurer is subrogated to the 
employer's rights to no greater extent under 


this express provision than it would be with- | 
out it by operation of law; whether its rights | 


may be limited by it, we have no occasion to 
consider. 

Note No. 3.—Under the common law prac- 
tice rights acquired by subrogation were as- 
serted in an action at law in the name of 
the insured to the insurer’s use, 
Long vy. The. Railroad Companies, 13 Wall. 
367; United States v. American Tobacco Co., 
166 U. S. 468, 474, though in equity, Garrison, 
et al. v. Memphis Ins, Co., 19 How. 312, and 
admiralty; Liverpool & Great Western Steam 
Co. v. Phenix Insurance Co., 129 U. S. 397, 
462, the insurer might sue in its own name. 
We need not consider the effect upon 
common law rule of Equity Rule 13 of 
Supreme Court of the District 
(made applicable to actions at law by 
Rules, * 1) providing that all actions 
be prosecuted in the name of the real party 
in interest,” in a case where the insurer 
succeeds by subrogation to the entire cause 
of action of the insured against the party 
primarily responsible for the loss. Cf. Trav- 
elers Insurance Co. v. Great Lakes 
ing Co., 184 Fed. 426. Such was not the 
case here. Compare Norwich Insurance Co. 
v. Standard Oil Co., 59 Fed. 984; Continental 
Insurance Co. v. Lovd & Sons Lumber Co., 
93 Mich. 139; U. S. Fidelity & Guaranty Co. 
v. Graham & Norten Co., 254 N, Y,. 50, 54-55, 


the 


complain if | 


compare | 
Rocf v. Chattanooga Wood Split Pully Co., 


pro- | 


Hall & | 


the | 
of Columbia i 


Law | 
“shall | 


Engineer- | 
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36 Fla. 284, 293. Whether, under Equity 
Rule 13 of the Supreme Court of the Dis- 
trict of Columbia, made applicable to ac- 
| tions at law by the first paragraph of the 
law rules, they may join with him as legal 
plaintiffs since they have “an interest 
* * * in obtaining the relief demanded,” 
| we do not decide. 
depend upon the Federal statute, but upon 
the local rule, and may be conditioned by 
unwritten practices which we should hesi- 
tate to disturb. Nor do we consider what 


would be the rights of the person entitled | 


| to compensation or the personal repre- 
| sentative, compare Hunt v. Bank Line, 35 


F, (2d) 136; or the insurer, see Norwich In- | 


surance Co. v. Standard Oil Co., 59 Fed. 
984; Continental Insurance Co. v. Loud 
& Sons Lumber Co., 93 Mich. 139; U. S. 
Fidelity & Guaranty Co. vy. 


Accident & Guarantee Corp. v. Hooker 


Casualty & Surety Co. v. Phoenix Nat. 
| Bank & Trust Co., 285 U. S, 209, 214, in 
a case where the employer refused to co- 
operate in the prosecution of the action. 

Since the ruling below that the action 
‘could only be brought in the name of the 
personal representative was erroneous, pe- 
titioners’ failure to amend in conformity 
| to that ruling will not preclude amend- 
ment now. 
the cause remanded for further proceed- 
ings in conformity with this opinion. 

Reversed. 

x * * 

The court held as not in conflict 
with, nor suspended by, the National 
Bankruptcy Act, a provision in Wis- 
consin statutes providing that when 
an assignment for benefit of creditors 
is void, creditors shall not be allowed 
to attach or garnishee a debtor’s prop- 
erty, but that the estate shall be ad- 
ministered under the direction of the 
court. The statute relates to volun- 
tary assignments for benefit of cred- 
itors, providing for ratable distribu- 
tion, and also to insolvency proceed- 
ings, providing for discharge of debt- 
ors. A ruling of the Wiseonsin Su- 
preme Court that a garnishment ac- 
tion could not be maintained by appel- 
lant, a nonassenting creditor, against 
property in the hands of assignees 
under a general assignment for the 
benefit of creditors which was void 
for noncompliance with the statute 
was affirmed. The State court had 
previously held the -provisions of the 
statutes relating to insolvency to be in 
conflict with the Bankruptcy Act, but 
separabl. from the provisions relating 
to assignments for benefit of creditors. 


Mrs. J. H. PRoBRESLO 


v. 
JOSEPH .M. Boyp Company, CLARENCE E, 
Karn, L. D. ATKINSON ET AL, 
Supreme Court of the United States. 
No. 171. 
On appeal from the Supreme Court of 
Wisconsin. 

C. G. Matuys (J.H. Wecener, R. M. RIESER 
and OLIN and ButLer with him on the 
brief), fpr appellant; Frank A. Ross 


and BasLey, Spoun, Ross & Stevens with 
him on the brief for appellees; JoHN W. 


The decision does not | 


Graham & | 
Norton Co., supra, 54-55; | i 
p 6; compare Ocean. has made or attempted to make an assign- 


Electrochemical Co., 240 N. Y., 37; Aetna | 


Judgment will be reversed and | 


| the. Bankrutey 
| Signor amended the asisgnment to author- 
| ize the judge of the Circuit Court, in case 
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REYNOLDs, Attorney General, and Haro_p 
M. Wikre filed brief for the Siate of 
Wisconsin as amicus curiae. 


Opinion of the Court 
Jan, 9, 1933 


Mr. Justice BuTLer delivered the opinion 
of the Court. 


Chapter 128 of the Wisconsin Statutes, 
1929, regulates and controls voluntary as- 
signments for the benefit of creditors and 
also contains provisions relating to the 
discharge of insolvent debtors. By this 
appeal we are called on to decide whether 
as construed below the provisions of that 
chapter which relate to voluntary assign- 
ments for‘ the benefit of creditors and 
especially a clause contained in section 
128.06 conflict with the National Bank- 
ruptcy Act. The clause declares: “No 
creditor shall, in any case where a debtor 


ment for the benefit of creditors, or in 
case of the insolvency of any debtor, by 
attachment, garnishment or otherwise, ob- 
tain priority over other creditors upon 
such assignment being for any reason ad- 
judged void, or in consequence of any sale, 


| en or security being adjudged void.” 


The Boyd Company, a Wisconsin cor- 


| poration, March 23, 1931, made a voluntary 


assignment of all its property to assignees 
for the benefit of its creditors. They im- 
mediately took possession, and the Circuit 
Court of Dane County on the same day as- 
sumed juriédiction declaring in its order 
that it did so pursuant to c. 128. Appel- 


| lant, a nonassenting creditor, brought suit 


agains the assignor and prayed judgment 


| for more than $2,500. Sept. 1, 1931, she 


instituted garnishment proceedings against 


| the assignees, asserting that» the assign- 
iment was void because of failure to com- 
| ply. with c. 128 in several particulars and 


because that chapter was repugnant to 
Act. Thereafter the as- 


of resignation of the assignees, to appoint 
a trustee. The assignees resigned, and the 
court appointed appellee Samp as sole 


| trustee. He answered the garnishment and 
| admitted that he had the property con- 
| veyed by the assignment but denied that 


he had possession or control of any prop- 
erty in whieh the assignor had an interest. 
Appellant, having recovered judgment 


| against the assignor for $2,645, moved for 


judgment against the garnishees. The 
court ‘f6und that the assignees had re- 
ceived property belonging to the assignor 
in excess of appellant’s judgment and had 
transferred the same tc the trustee, and 
ordered that it be applied to satisfy the 
judgment. The Supreme Court reversed 
and directed that the garnishee action be 


| dismissed. — Wis. —. 


In view of the construction theretofore 
put upon c. 128 by the State Supreme 
Cuurt, it is evident that the assignment 
did not have the effect of instituting pro- 
ceedings contemplating discharge of as- 


| Signor from its debts. 


In Voluntary Assignment of Tarnowski 
(1926), 191 Wis, 278, the Supreme Court 


| declared that, as to all matters compre- 


| hended -vithin the Bankruptcy Act, the 
(WILLIAM R, BaGLtey, Writi1aM H. SPoun | 


State insolvency laws had been by it com- 
pletely superseded and said (p. 283): “The 
statutes of this State relating to the sub- 
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ject. of bankruptcy are suspended during | 


the existence of the Federal Bankruptcy 
Act, and... such statutes afford the courts 
of this State no power or authority to 
discharge. debtors from their debts.” In 
Hazelwood v. Olinger Building Depart- 
ment Stores (1931), — Wis. —, the court 
pointed out that the Wisconsin statute ur- 
der consideration is essentially different 
from the Arkansas statute before us in 
International Shoe Co. v. Pinkus, 278 U. S. 
261, and, speaking through Chief Justice 
Rosenberry, said (p. —): “In the matter 
of Voluntary Assignment of Tarnowski... 
it was held that the right to make a vol- 
untary assignment for the benefit of cred- 
itors is a personal right inherent in the 
ownership of property, and existed at com- 
mon law independent of the statute; that, 
‘while the disc§arge of a bankrupt from his 
debts constitutes the very essence of the 
bankruptcy law, the discharge of a debtor 
is no part of an assignment law; that part 
of,the chapter relating to discharge is,en- 


tirely superseded by the Federal act, and ‘| 


has, under present conditions, no efficacy; 
and further, that a creditor filing his claim 
and accepting his pro rata share of the 
proceeds under a voluntary assignment 
does not waive his right to object to the 
debtor’s discharge. As a condition of filing 
a claim under the Arkansas statute, the 
creditor was required to agree that pay- 


ment of a pro rata share of the assets of | 


the insolvent’s estate should discharge his 
,claim., It is hardly necessary to point out 
the wide difference between the statute 
of Arkansas and that of Wisconsin as con- 
strued by this court.” 
the court again declared that the provi- 


*Section 128.06 follows. 

“All voluntary assignments or 
whatever ...for the benefit of or in 
for creditors shall be void as against the 
creditors of the person making the same un- 
less the assignee shall be a resident of this 
State and shall, before taking possession of 
the property assigned and before taking upon 
himself any trust conferred upon him by the 
instrument of assignment, deliver to the 
county judge or court ‘commissioner of the 
county in which such .assignor or some one 
of the assignors at the time of the execution 
of such assignment shall reside ...a bond 


transfers 


+ ..4in a sum not less than the present value | 


of the assets of such assignor,.. 
or more suffcient sureties ... 


- With two 
; and the bond 


shall be conditioned that such assignee shall! | 


faithfully discharge 
posed in him 
gentiy and faithfully 


the several trusts re- 


collect and reduce to 


money the property assigned to him and ac- | 


count for and pay over to the several par- 
ties, then being creditors of the assignor, 
all moneys that shall come into ‘his hands 
from the effects of such assignor after de- 
ducting the necessary expenses of perform- 
ing the several trusts mentioned in the 


cuit court, and abide the order of said court. 
But no assignment shall be void because of 
any defect, informality or mistake therein or 
in the bond, inventory or list of creditors 
accompanying the same; and the court or 
judge may direct the amendment of the as- 
signment or of any other such 
effect the intention of the assignor or as- 
signee, and any such amendment shall 


paper to which it is made. 
filing a copy instead of an 
like 


No mistake in 
original or any 
mistake or inadvertent failure to com- 


ply with the provisions of this chapter, sha}! | 


avoid the assignment. No creditor shall, in 
any case where a debtor has made or at- 
tempted to make an assignment for the bene- 
fit of creditors, or in case of the insolvency 
of any debtor, by attachment, garnishment or 
otherwise, obtain priority over other creditors 
upon such assignment being for any reason 
‘adjudged void, or in consequence of any sale, 
lien or security being adjudged void; but in 
all such cases the property of such insolvent 
debtor shall be administered for the ratable 
benefit of all his creitors under the direc- 
tiog of the court by the assignee or by any 
receiver of said, propertv and estate appointed 
as hereinafter provided,’ ° 


“ 


In the case at bar | 


trust | 


by such assignment and dili- | 


as- | 
signment, as settled and allowed by the cir- | 


paper to | 


re- | 
late back to the time of the execuiion of the | 
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sions in c. 128 that apply to such volun- 
| tary assignments are severable from those 
| that relate to the discharge of insolvent 
| debtors. It ‘reiterated that the Federal 
| Act superseded the latter. And it held that, 
as there was an attempt to make an as- 
signment for the benefit of crediors, the 
quoted clause of section 128.06 prevented 
garnishment, even though the assignees 
had failed to follow some of the procedural 
¢>tails prescribed by c. 128. 

There is slight need to refer more 
specifically to the differences between this 
case and International Shoe Company v. 
Pinkus, supra. There the proceedings in 


| the chancery court’ were under the state | 


insolvency law (Crawford & Moses’ Dig, 
| sections 5885-5893) and not under the law 
| governing voluntary assignments for the 
benefit of creditors. Id., sections 486-493. 
Upon the entry of the shoe company's 
} judgment against him, Pinkus sought dis- 
law and to that end procured the entry of 
| a deeree under which his creditors were 


| prohibited from having any payment out | 


| Of his property except upon stipulation for 
| his full release. As shown by our decision 
in that case, the Arkansas insolvency: law 
| not only related to the subject of bank- 
ruptcies but actually dealt with essential 


by the Act now in force. 
erned discharge of the bankrupt debtor 
| but imposed conditions which trammeled 
and made against equal distribution of his 
property. 

In the case now before us the Wisconsin 
| statutory provisions relating to discharge 

of insolvent debtors were not invoked. 

There is nothing in the assignment, the 
’ application to the circuit court to take 


jurisdiction or its order thereon to sug- | 


gest that the discharge of the assignor 
was contemplated. 
lating the administretion of trusts created 
by voluntary assignments for the benefit 
of creditors apply whether the assignor is 
solvent or insolvent. They do not prevent 
creditors from bringing action against the 
debtor or require those seeking to partici- 


pate in the distribution of the estate to | 
And, quite in 


stipulate for his discharge. 
harmony with the purposes of the Federal 
Act, the provisions of c. 128 that are regu- 


to protect creditors against each other and 
go ta assure equality of distribution un- 


affected by any requirement or condition 


in-respect of discharge. 
A proceeding under the Arkansas law 


| solvent estate and the discharge of the 
debtor. Such a law is within the field of 
| the Federal act. Indeed, the declaration: 
“Proceedings commenced unded State in- 
solvency laws before the passage of this 


'566) suggests that Congress, intended to 
supersede these local enactments. See In 
| re Sievers, 91 Fed. 366. Johnson v. Star 
| (Tex. Civ. App.), 44 S. W. (2d) 429. On 
| the other hand the Wisconsin law merely 
governs the administration of trusts cre- 
| ated by deeds like that in question which 
| do nc differ substantially from those aris- 
ing under common law assignments for 
the benefit of creditors. The substantive 
rights under such assignments depend upon 
contract; the legislation merely governs 
the execution of the trusts on which the 
property is conveyed. And as proceedings 


| Scribed by the Federal act 


| Mayer v. Hellman, 91 U. S. 496, 501. 


| Vv. Clum, 245 U. S. 605, 615. 
| New, 283 U. S. 318, 327. 


charge from his debts under the insolvency | 


features of that subjecf which are covered | 
It not only gov- | 


The provisions regu- | 


latory of such voluntary assignments serve | 


derives its force solely from legislation that | 
involves a Judicial winding up of an in- | 


act shall not be affected by it.” (30 Stat. | 
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21 
under any such assignment may be ters 
minated upon petition of creditors file¢ 
within the time and in the manner pre- 
(West Com» 
pany v. Lea, 174 U. S. 590), it is apparent 
that Congress intended that such volun: 
tary assignments, unless so put aside 


| should be regarded as not inconsisten\ 


with the purposes of the Federal act 


Boest 
v. King, 108 U. S. 379, 385-387. Stellwaget 
Straton /v 
It follows thai 
the above quoted provision of sectior 
128.06 is valid and effective to prevent gar: 
nishment of funds in the hands of the 
trustee. 
Judgment affirmed. 


* * 

The court held that the petitioner 
corporation, which transferred sub- 
stantially all its property to a newly 
formed corporation in return for a 
cash payment and deferred install- 
ments, the latter being evidenced by 
notes of the new corporation secured 
by its bonds, which in turn were se- 
cured by its assets, is not relieved from 
taxation on the gain realized from the 
transaction under section 203 of the 
1926 Revenue Act. A Circuit Court of 
Appeals’ decision that there was no 
reorganization within the meaning of 
section 203 and that tazable profit 
arose from the sale by the taxpayer of 
its assets was affirmed. 

PINELLAS ICE CrEAM AND COLD STORAGE 
CoMPANY 
Vv. 

COMMISSIONER OF INTERNAL REVENUE, 
Supreme Court of the United States. 
No. 182. 

On writ of certiorari to the Circuit Court 

of Appeals for the Fifth Circuit. 

ArBert L, Hopkins (Jay C. HALLs, PETEt 
L. Wentz and Hopkins, Sutter, Hattis & 
DeEWo Fe with him on the brief), for pe 
titioner; Wuitney NortH SrEyYMOU! 
(THomas D. Tuacuer, Solicitor General 
G. A. Younceuist, Assistant Attorne} 
General, SEwaL. Key, Francis H. Horan 
J. Louis Monarcn, WILBurR H. FRIEDMA? 
and Erwin N, Griswoitp with him or 
the brief), for respondent. 


Opinion of the Court 
Jan. 9, 1933 
Mr. Justice McReynoups delivered th 
opinion of the court. 
Petitioner, a Florida corporation, mad 
and sold ice at St. Petersburg. Substanti 


| ally the same stockholders owned the Citi 


zens Ice and Cold Storage Company, en 
gaged in like. business at the same plact 
In February, 1926, Lewis, general manage 
of both companies began negotiations to 
the sale of their property to the Nationg 
Public Service Corporation. Their diree 
tors and stockholders were anxious to sel 
Gistribute the assets and dissolve the cor 
porations. The prospective vendee desire 
to acquire the properties of both’ com 
panies, but not of one without the othei 

In October, 1926, agreement was reache 
and the vendor’s directors again approve 
the plan for distribution and oe 
In November, 1926, petitioner and the Na 
tional Corpdration entered into a formé 
written contract conditioned upon a lik 
one by the Citizens Company. This re 
ferred to petitioner as \vendor” and th 
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National Corporation as “purchaser.” The 
former agreed to sell, the latter to pur- 


cnase the physical property, plants, etc., | 


“together with the good will of the busi- 
ness, free and clear of all defects, liens, 


encumbrances, taxes and assessments for 
the sum of $1,400,000, payable as herein- 
after provided.” The specified date and 
place for consummation were 11 a. m., 
Dec. 15, 1926, and 165 Broadway, New York 
City, ‘when “the vendor shal) deliver to 
the purchaser instruments of conveyance 
and transfer by general warranty in form 
satisfactory to the purchaser of the prop- 
erty set fo ** * The purchaser shall 
pay to the vendor the sum of $400,000 
in cash,” The balance of the purchase 
price ($1,000,000) shall be paid $400,000 
on or before Jan. 31, 1927; $250,000 on ar 
before March 1, 1927; $250,000 on or before 
April 1, 1927, Also, the deferred install- 
ments of the purchase price shall be evi- 
denced by the purchaser's 6 per cent- notes, 
secured either by notes or bonds of the 
Florida West Coast Ice Company, there- 
after to be organized to take title, pr other 


satisfactory collateral; or by 6 per cent | 


notes of such Florida company, secured by 
first lien on the property conveyed, or 
other satisfactory collateral. 

The vendor agreed to procure undertak- 
ings by E. T, Lewis and Leon D. Lewis not 
to engage in manufacturing or selling ice 
in Pinellas County, Fla., for 10 years. 


The $400,000 cash payment was neces- | 


sary for discharge of debts, liens, encum- 
brances, etc. The Florida company, in- 
corporated Dec. 6, 1926, took title to the 
property and executed the purchase notes 
secured as agreed. These were paid at or 
before maturity except the one for $100,000, 
held until November, 1927, because of flaw 
in a title. 
tioner immediately distributed the pro- 
ceeds to its stockholders according to the 
plan. e 

The property conveyed to the Florida 
Company included all of petitioner’s as- 
sets except a few vacant lots worth not 
more than $10,000, some acounts—$3,000 
face value—also, a small amount of 


cash. Assets, not exceeding 1 per cent | 
of the whole, were transferred to the Citi- | 


zens. Holding Corporation as trustee for 
petitioner’s stockholders—99 per cent of all 
vendor’s property went to the Florida 
Company. The plan of the whole ar- 
rangement as carried out was accepted by 
petitioner’s officers and stockholders prior 
to Nov. 4, 1926. 

The Commissioner of Interna] Revenue 
determined that the petitioner derived tax- 
able gain exceeding $500,000 and assessed 


it accordingly under the Act df 1926. The | 


Board of Tax Appeals and the Circuit 
Court of Appeals approved this action. 

The facts are not in controversy, The 
gain is admitted; but ii is said this was 
definitely exempted from taxation by sec- 
tion 203, Revenue Act oi 1926, 


The Act, approved Feb. 26, 1926, c, 27, 44 
Stat, 9, 11, 12— 


“Sec. 202, (a) Except as hereinafter pro- | 


vided in this section, the gain from the 
sale or other disposition o1 property shal! 


be the excess of the amnunt realized there- | 


from over the basis proviaed in subdivision 
(a or (b) of section 204, and the loss 
Shall be ir. excess of suct. basis over the 
amount realized, * * * 


“(c) The amount realized from the sale | 


As the notes were paid peti- | 





the sum of any money reczived plus the 
fair market value of tle property (other 
than money) received. 

“(d) In the case of a sale or exchange, 
the extent to which the gain or loss de- 
termined under this section shall be recog- 
nized for the purposes of this title, shall 
be. determined under the provisions of 
section 203, * * * ' 

"Sec, 203. (a) Upon the sale or exchange 


or loss, determined under section 202, sha!! 
be recognized, except as hereinafter pro- 
vided in this section, * * * 

“(3) No gain or loss shall be recognized 
of a corporation a party to a reorganiza- 
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| of property the entire amount of the gai | 


tion exchanges property, in pursuance of | 
the plan of reorganization, solely for stock | 


or securities in another corporation 2% 
party to the reorganization, * *, 

“(e) If an exehange would be within 
the provisions of paragraph (3) of sub- 
division (b) if it were not for the fact that 


| one who sells property a 


the property received in exchange consists | 


not only of stock or securities permitted 


the recognition of gain, but also of other 
property or money, then— 
“(1) If the corporation receiving suc): 


| by such paragraph to be received without | 


| very easy. 


other property or money distributes it 1n | 


pursuance of the plan of reorganization 


no gain to the corporation shal] be recog- | 


nized from the exchange, but 
“(2) If the corporation receiving such 
other property, or money does not dis- 


| within the statutory definition, 
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en exchange for securities within the true 
meaning of the statute. It, accordingiy 
and as we think properly, upheld the Con- 
missioner’s action. 

The “vendor” agreed “to sell” and “the 
purchaser” agreed “to purchase” certain 
described property-for a definite sum of 
money. Part of this sum was paid in cash; 
for the balance the purchaser executed 
three promissory notes, secured by the 
deposit of mortgage bonds, payable, with 
interest, in about 45, 73, and 105 days, te 
spectively, These notes—mere evidence of 
obligation to pay the purchase price— 
were not securities within the intendment 
of the act and were properly regarded as 
the equivalent of cash. It would require 
clear language to lead us to conclude that 
Congress intended to grant exemption to 
for the pur- 
chase price accepts wel. secured, short 
term notes, (all nayable within four 
months) when another who makes a like 
sale and receives cash vertainly would be 
taxed. We can discover no good basis in 
reason for the contrary view and its ac- 
ceptance would make evasion of taxation 
In substance the petitioner sold 
for the equivalent of cash; the gain muat 
be recognized. 

The court below held that the facts dis- 
closed failed to show a “reorganization” 
And, in 


| the circumstances, we approve that con- 


tribute it in pursuance of the plan of re- | 


organization, the gain, if any, to the cor- 
poration shall be recognized, but in an 
amount not in excess of the sum of such 
money and the fair market value of such 


; other property so received, which is not so 


distributed, 


“(h) As used in this section and sections | 


201 and 204— 
“(1) The term “reorganization” means 
(A) @ merger or consolidation (including 


least a majority of the voting stock and 
at least a majority of the total number of 
shares of all other classes of stock of 
another corporation, or substantially all 
the properties of another corporation), or 
(B) a transfer by a corporation of all or 
a@ part of its assets to another corporation 
if immediately after the transfer the 
transferor or its stockholders or both are 
in control of the corporation to which the 
assets are transferred, or (C) a recapitali- 
zation, or (D) a mere change in identity, 
form, or place of organization, however 
effected, 


| the acquisition by one corporation of at | 


“(2) The term “a party toa reorganiza- | 


| tion” includes a corporation resulting. from 


@ reorganization and includes both cor- 


porations in the case of an acquisition by | 


one corporation of at least a majority of 
the voting stock and at least a majority of 
the total number of shares of all other 
classes of stock of another corporation.” 

All of section 203 (b) is in the margin.’ 
Counsel for the petitioner maintain— 

The record discloses a “reorganization” 
to which petitioner was party and a pre- 
liminary plan strictly pursued. The Flor- 
ida West Coast Ice Company acqguire: 
substantially all of petitioner’s property 
in exchange for cash and securities which 
were promptly distributed %o the latter’s 
stockholders, Consequently, undar section 
203, the admitted gain was not taxable. 


clusion. But the construction which the 


Upon the sale or exchange 
of property, the entire amount of the gain 
or loss, determined under section 202, shall 
be recognized, except as hereinaftey provided 
jn this section. 

(b) (1) No gain or loss shall be recognized 
if property held for productive use in trade 
or business or for investment (not including 
stock in trade or other property held pri- 
marily for sale, nor stocks, bonds, notes, 
choses in action, certificates of trust or bene- 
ficial interest, or other securities or evidences 
of indebtedness or imterest) is exchanged 
solely for property of “a like kind to be held 
either for productive use in trade or busi- 
ness or for investment, or if common stock 
in a corporation is exchanged solely for pre- 
ferred stock in the same corporation. 

(2) No gain or loss shall recognized if 
stock or securities in a corporation a rty 
to a reorganization are, in pursuance of the 
plan of reorganization, exchanged solely for 
stock or securities in such corporation or in 
another corporation a party to the reorganiza- 
tion. 

(3) No gain or loss shall be recognized 
if a corporation a party to a reorgenization 
exchanges property, in pursuancée of the plan 
of reorganization, solely for stock or securi- 
ties in another corporation a party to the 
reorganization. 

(4) No gain or loss shall be recognized 
if property is transferred to a corporation by 
one or more persons solely in exchange for 
stock or securities in such corporation, and 
immediately after the exchange such person 
or persons are in contro] of the corporation; 
but in the case of an exchange by two or 
more persons this paragraph shall apply only 
if the amount of the stock and securities 


*Sec, 203 (a). 


| received..by each is substantially in propor- 


| tion to his interest 


in the property prior 
to the exchange. 

(5) If property (as a result of its destruc- 
tion in whole or in part, theft or seizure, 
or an exercise of the power of requisition 
or condemnation, or the threat or imminence 
thereof) is compulsorily or involuntarily con- 
verted into property similar or related in 
service or yse to the property so converted, or 
into money which is forthwith in good faith, 
under regulations prescribed by the Com- 
missioner with the approval of the Secre- 
tary, expended in the acquisition of other 
roperty similar or related in service or use 
© the property so converted, or in the ac- 
quisition of control of a corporation owning 


| such other property, or in the establishment 


The Board of Tax Appeals held that tic | 


transaction in question amounted to a sale 


or. other disposition of property shall be | of petitioner's property for money and not 


of a replacement fum@, no gain or loss shall 
be recognized. If any part of the money 
is not so expended, the gain, if any, shall be 
recognized, but in an amount not in excess 
of the money which js not so expended.” 
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court seems to have placed upon clause A, 
paragraph (h) (1), section 203, we think 


is too narrow. It conflicts with established | 
practice of the tax officers and if passed 
without comment, may produce perplexity. 
The court said—‘It must be assumed | 
that in adopting paragraph (h) Congress | 


intended to-use the words ‘merger’ and 
‘consolidation’ in their ordinary and ac- 
cepted meanings. Giving the matter in 


parenthesis the most liberal construction, | 
it is only when there is an acquisition of | 
substantially all the property of another | 
corporation in connection with a merger | 


or consoildation that a 
takes place. 
removes any doubt as to the intention of 
Congress on this point.” 

The paragraph in question directs—“The 


reorganization 


term ‘reorganization’ means (A) a merger | 
(including the acquisi- | 


or consolidation 
tion by one corporation of at least a ma- 
jority of the voting stock and at least a 


majority of the total number of shares of | 


all other classes of stock of another cor- 
poration, or substantially all the proper- 
ties of another corporation).” The words 
within the parenthesis may not be disre- 
garded. They expand the meaning of 
“merger” or “consolidation” so as to in- 
clude some things which partake of the 


nature of a merger or consolidation, but | 


are beyond the ordinary and commonly 


to embrace circumstances difficult to de- | 
| shall be rung or such whistle sounded by 


designated as either merger or consolida- | the engineer * * * at the distance of at 


limit, but which in strictness cannot be 


tion. But the mere purchase for money 
of the assets of one company by another 
is beyond the evident purpose of the pro- 


vision, and has no real semblance to a | 
we | 


merger or consolidation. Certainly, 
think that to be within the exemption the 


seller must acquire an interest in the af- | 


fairs of the purchasing compaay more def- 
inite than that incident to ownership of 
its short-term purchase-money notes. This 
general view is adopted and well sustained 
in Cortland Specialty Co. v. Commissioner 
of Internal Revenue, 60 F. (2d) 937, 939, 
940. It harmonizes with the underlying 
purpose of the provisions in respect of 


exemptions and gives some effect to all | 


the words employed. The judgment of the 
court below is affirmed. 
kkk 

A South Carolina railroad crossing 
statute, because of the presumption of 
negligence provided therein from the 
failure to give the prescribed crossing 
signals, was held not to contravene 
Federal constitutional provisions. The 
Supreme Court rejected the contention 
that the State courts had construed 
the statute as creating a pyesumption 
“which does not vanish from the case 
upon the introduction of evidence by 
the railroad company, but remains 
throughout to be considered by the 
jury as evidence.” The court contrarily 
found that the statute was construed 
as creating a presumption which came 
to an end upon the introduction. of 
countervailing evidence. The statute 
so construed was held not to deny due 
process, or equal protection because 
applicable only to railroad companies, 
nor to violate the interstate commerce 
clause. 


| company. 
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| ATLANTIC Coast LINE RAILROAD COMPANY 


AND WILLIAM SMITH 
Vv. 
KATHERINE H. Forp. 
Supreme Court of the United States. 
No. 194. f 

On appeal from the Supreme Court of 
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This is an action brought by appellee in 


| a South Carolina State court of first in- 
Clause (B) of the paragraph | 


stance against the railroac company and 


its engineer to recover for injuries said 
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firmed the judgment. — 8S. C. —. 

The attack upon the statute as con- 
travening the due process clause is based 
upon the contention, shortly stated, that 
the State Supreme Court, by affirming the 
judgment, in, effect construed the statute 
to mean that failure to give the pre- 
scribed signals is negligence per se and . 
raises a presumption that such failure 
is the proximate cause of the collision 
and warrants recovery by the plaintiff 
without further proof, and that such pre- 
sumption does not vanish from the case 


23 


| upon the introduction of evidence by the 
| railroad company, but remains throughout 


to be considered by the jury as evidence. 


| We have italicized the words which are 
| said by appellants to constitute the crux 


‘ sustai y her as the re- | ; s 
to have been sustained by her a | question, which seem not to be altogether 


sult of a collision at a pfiolic highway cross- 
ing between an autmobile in which she 
was riding and a passenger train of the 
The complaint alleges several 
grounds of negligence, but the only one 
necessary for our cousiderdtion is that 
appellants negligently failed to give the 
crossing signals provided for by the State 
law. 


By section 4903, Vol. 3 of the Code of | 


South Carolina (1922), a railroad company 
and a steam or air whistle, and “such bell 


least 500 yards from tne * * * traveled 
place, and be kept ringing or whistling 
until the engine * * has crossed the 
higway * * *.” , 

“Injuries at Crossings—Penalties and 
damages.—If a person is injured in his 
person or property by <ollsion with the en- 
gines or any car or cars oI a railroad cor- 
poration at a crossing, and it appears that 
the corporation neglected to give the sig- 


of their contention. 
Appellants review many decisions of the 
State Supreme Court dealing with the 


in agreement; but it is not necessary to 
analyze these decisions and from them at- 
tempt to extract the rule. The court 
below has done this and reached a con- 
clusion contrary to that advanced by ap- 
pellants; and that is enough for the pur- 
poses of our decision here. If the as- 
sailed provisions as construed and applied 
in the present case afford due process. 
appellants cannot complain that in earlier 
cases they were so construed and applied 
as to deny due process to other litigants. 


| Compare Great Northern Ry. Co. v. Sun- 
is required to place on each locomotive | 


accepted meaning of those words—so as | &™sine a bell of at last 30 pounds weight | 


burst Oil & Refining Co., — U. S. — (Dec. 
5, 1932); Patterson v. Colorado, 205 U. S. 


| 454, 460; Brinkerhoff-Faris Co. v. Hill, 281 


nals required by this Chapter, and that | 


such neglect contributed to the injury, the 
corporation shall be :iable for all damages 
caused by .he collision, or tc a fine recover- 
able by indictment in the preceding sec- 
tion, unless it is shown that in addition 
to a mere want of ordinary care the per- 
son injured, or the person having charge 


| of his person or property, was at the time 
| of the collision guilty of gross or wilful 


negligence, or was acting in violation of 
the law, and that such gross wilful negli- 
gence or unl..wful act contributed to the 
injury.” 

Appellants ahswered the complaint, 
denying liability and setting, up affirma- 
time defenses. The cause was tried be- 
fore the court and a jury. At the close 
of the evidence, appellants moved for a 
directed verdict in their favor upon the 


ground, among others, that sections 4903 | 


| and 4925 of the code, as they had been 
| construed, constituted a violation of the 


due process of law and equal protection 
of law clauses of the Fourteenth Amend- 


ment, and an unlawful attempt to regu- | 


late interstate commerce. The motion was 
overruled, and the jury after being in- 
structed returned a verdict in favor of 
plaintiff, upon which judgment was duly 
entered. 


U. S. 673, 680; Dunbar v. City of New 
York, 251 U. S. 516, 518-519; Tidal Oil 
Co. v. Flanagan, 263 U. S. 444, 452; Flem- 
ing v. Fleming, 264 U. S. 29, 31. 

The jury, upon this subject, 
structed as follows: 

* * under that statute, it is incum- 
bent upon the plaintiff here first to prove 
that the crossing signals were not given, 

and then she must prove, and 

prove both by the preponderance of the 

evidence as I have already charged you, 

that failure to give the signals contributed 

to the injury of which she is complaining. 
” ta : e 


Was in- 


“Where the signals are not given as in 


+ the manner provided by statute, and an 


injury occurs at the crossing of railroad 
and public highway, a presumption would 
arise that the failure to give the signals 
is the proximate cause of the injury. But 
such presumption would be rebuttable by 
evidence, and the jury should consider any 
and all evidence that may be in the case 
in determining the question of proximate 
cause * * * the failure to give these signa!s 
raises that presumption, but it is rebut- 
table; it is not a conclusive presumption. 
That may be rebutted by the defendants 
by its [their] evidence, and as stated here, 
all the evidence must be considered in de- 
terminiag the question of proxifnate cause.” 

Immediately preceding the charge to the 
jury, the trial court, ruling upon the mo- 
tion for a directed verdict, had quoted the 
words of this court in Western & Atl. R. 
Co. v. Henderson, 279 U. S. 639, 643, used 
in comparing the Georgia statute there 
under consideration with the Mississippi 
statute considered in Mobile, J. & K. C. 
R. R. v. Turnipseed, 219 U. S. 35: 

“Each of the State enactments raises a 
presumption from the fact of injury caused 
by the running of locomotive: or cars. 


The State Supreme Court af- | The Mississippi statute created merely a 
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temporary inference of fact that vanished | at a highway grade crossing created a pre- 


upon the introduction of opposing evi- | 
(citing cases] That of Georgia as | 


dence. 
construed in this case creates an inference 


that is given effect of evidence to be | 


weighed against epposing testimony and 
is to prevail unless such testimony is 
found by the jury to preponderate.” 

And the effect of the ruling of the 
trail court is that the South Carolina 
statute was comparable with that of Mis- 
sissippi and not with that of Georgia. It 
must be supposed that.the court, wit 
in mind, intended to charge the jury in 
accordance with the language which it 


had just quoted. True, the jury was not | 


told in so niany words that where coun- 
tervailing evidence has been put in, the 
presumption comes to an-end, but we 
think this is the fair purport of the lan- 
guage of the court to the effect that ap- 
pellants may rebut the presumption by 
their evidence, and that then all the evi- 


dence must be considered in determining | 


the question of proximate cause. Cer- 


tainly, the charge contains no affirmative | 
words directing the jury in that event to | 
consider the presumption as evidence to | s 
| tion as constkuéd by the court below is free 


be weighed witi: other evidence in the 
case. Under these circumstances, 'a re- 
quest for a more explicit instruction in 


exact accord with what had just been read | J : SUN 
| tion applies only to railway companies, its 


as to the Mississippi statute undoubtedly 
would have been sranted; but that request 
was not made. Instructions are entitled 
to a reasonable interpretation, and are not 
generally to be regarded As the subject of 
error on account of not being sufficiently 


definite, if omissions complained of are not | 


at the time pointed out by the excepting 
party. Castle et al. v. Bullard, 23 How. 
172, 189-190; First Un.tarian Soc. v. 
Faulkner et al., 91 U. S. 415, 423; Tweed’s 
Case, 16 Wall. 504, 515-516; Locke v. United 
States, 2 Cliff. 574, 15 Fed. Cas. 740, 742 
(No, 8442). 


A reading of its opinion leaves no doubt 
that the State Supreme Court construed 
the statute as creating a presumption 
limited by the rule of the Turnipseed case, 
supra (at p. 43), and considered the charge 


of the trial court as in harmony with | 
that view—namely, that the legal effect of | 
She | 
railroad company the duty of producing | 


the presumption was to cast upon 


some evidence to the contrary, whereupon 


the inference was at an end, and the ques- | 
tion became one for the jury upon all of | 


the evidence. Appellants’ contention "that 
the presumption fell within the principle 


laid down as to the Georgia statute in che | 
Henderson case, supra, was rejected, ana | 
the court said that no decision brougnt | 


te its attention sustained “the .character- 


ization of the disputable presumption aris- | 
ing under the crossing statute to the ef- | 
fect that it remains ‘throughout the entire | 
case’ and is to be weighed as opposing | 


evidence in fixing liability.” 

The Georgia statute involved in the 
Henderson case was of an entirely differ- 
ent character. As construed by the Geor- 


gia court, it not only permitted the pre- | 
sumption of negligence to be given the | 
effect of evidence to be weighed against | 
opposing testimony and to prevail unless | 


such testimony was found by the jury to 
‘preponderate, but it was fundamentally 


arbitrary, in that the mere fact of colii- | 
sion between a railway train and a vehicle | 


*In addition to the Turnipseed case, 


v. United States, 231 U. 8. 9, 25; Yee Hem v. 
United States, 268 U. S. 178, 183. 


this | 
| Our decision in that case appropriately | 


see | 
Bailey v. Alabama, 219 U. S. 219, 238; Luria | 


sumption that the accident was caused by 


the negligence of the company, The mer? | 


fact of such a collision, we said, “furnishes 


no basis for any inference as to whether 


the accident was caused by negligence of 
the railway company!or of the traveler on 
the highway or of both or without fault 
of anyone, 
the occurrence back to its cause.” More- 
over, the presumption was invoked to sup- 


Reasoning does not lead from | 


port conflicting allegations of negligence. | 


might have been cited here if we were con- 


sidering a statute construed to mean that 


mere proof of collision at a crossing | 


creates a presumption that the bell was 


| not rung or the whistle sounded. But che 
fact | 


rational connection between the 


proved and the fact inferred is plain | 
enough when the proposition is put con- | 


versely, namely, thaé proof of failure on 
the part of the railroad to give the statu- 


tory signals raises a presumption that such | 
failure is the proximate cause of the in- | 


jury.* 
It follows that the statutory presump- 


from constitutional infirmity under the 


| due vrocess clause. , 


The objection that because the presump- 


effect is to deprive appellants of the equal 
protection of the laws is clearly untenable. 
Atlantic Coast Line v. Georgia, 234 U. 8. 
280, 289; Kansas City Ry. v. Anderson, 233 
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Appellant is one of seven affiliated pub- 
lic utility corporations organized under the 
laws of Indiana, more than 99 per cent 
of the combined capital stock and securi- 


| ties of which is owned by the Central In- 


U. S&S. 325, 330; Seaboard Air Line v. | 
Seegers, 207 U. S, 73, 76; Mobile, J, & K. | 


Cc. R. R. v. Turnipseed, supra; 


Missouri | 
| Railway Co. v. Mackey, 127 U. S. 205, 209. | 
| There is even less ground for the final | 


contention that the statutory presump- | 


tion under consideration violates the in- 
terstate commerce clause of the Federal 
Constitution. 


Upon that point we are sat- | 
| isfied with what was said by the court 


below upon the authority, among other | 


cases, of Atlantic Coast Line v, Georgia, 
supra. at p. 290, and Southern Railway Co. 
v. King, 217 U. S. 524, 531-533. 
Judgment affirmed. 
x*** 

The court upheld an order of the 
Indiana Public Service Commission 
prescribing rates for the appellant's 
electrical service rendered in the City 
of Martinsville, in which the appel- 
lant’s property in that city was treated 
as a segregated unit in determining 
the basis for rates, The city is sup- 
plied current from an interconnected 
system serving many communiftes. Re- 
fusal of a three-judge Federal court 
to enjoin enforcement of the order 
over the protest of the appellant, 
which contended that its electric prop- 
erty and system as a,whole should be 
the unit considered and that the rates 
for any part of the interconnected sys- 
tem should be tested by the effect 
upon the entire net revenue of the sys- 
tem and the relation of~such net rev- 
enue to the value of entire used and 
usejul property of the system, was 
sustained. In affirming the district 
court, the high tribunal ruled that the 
State utility act permits the munici- 
pality to be treated as a separate unit, 
and the statute so construed is im- 
mune from constitutional attack. A 
return of 7 per cent was held to be 
reasonable, 


diana Power Company. The officers and 
directors of the several corporations are 
the same, and the operations of the entire 
group are under a common control, so that 
in substance the business of all is carried 
on as though they constituted a single 
entity. Their lines are interconnected, and 
the electrical energy distributed by them 
is drawn from common soufces. Appel- 
lant owns and operates an interconnected 
system in a territory comprising 13 coun- 
ties of the State, and sells and distributes 
electric current to approximately 50 cities 
and towns therein, including the imhabit- 
ants of the City of Martinsville also to 
a large number of industrial plants and 
customers outside the limits of such cities 
and towns. Appellant’s system consists in 
the main of genera] transmission and 
transformation properties, and local dis- 
tributing plants. Among other local 
plants it owns one in the City of Martins- 
ville, which was built by former owners 
to supply that city and its inhabitants. In 
the hands of the original owners this was 
a separate and complete plant, generating 
electrical energy as well as distributing it. 

Nearly all the electric current distribu- 
ted by appellant is “purchased” by it from 
one“of the other affiliated corporations 
which has had in operation since 1924 an 
extensive and modern generating plent 
known as the “Dresser Plant.” The com- 
bined needs of the affiliated corporations 


| have so increased that for the year ended 


May 31, 1930, the total current used greatly 
exceeded that supplied by the Dresser 
Plant; and in order to meet the increased 
demand the affiliated system was connec- 
ted with other large generating plants in 
Indiana and Ohio. In furtherance of the 
general plans of the affiliated group, ap- 
pellant some years ago purchased the 
local electric plant at Martinsville and 
similar plants in many other cities and 
towns within the 13 counties above re- 
ferred to. 

The Martinsville plant now is operated 
by appellant under an indeterminate pir- 
mit from the State in virtue of the pre- 
visions of the State Public Utility Act. 
3 Burns Ann. Ind. Stat., 1926, section 12672, 
et seq. The current is fed into this plant 
from outside sources, principally from 
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the Dresser Plant. _Section 57 of the 
Public Utility Act (supra, section 12728) 
authorizes, among others, any municipal 
organization’ or any ten persons directly 
interested to make complaint to thc Public 
Service Commission challenging any rates, 
tolls, etc., as unreasonable or unjustly dis- 
criminatory. Under 
March 16, 1927, 17 citizens of Martinsville, 
patrons of appellant, filed with the Public 
Service Commission of Indiana a petition 
seekng a reduction in electric rates, in 
which petition the City of Martinsville 
subsequently joined. At that time, 
prior thereto, appellant had on file with 
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the use of the local generating appliances | 


and purchased electric current from out- 
side sources, the plant, for all purposes 
of rate making and regulation, would have 
remained a distinct and separate unit. It 


| was this unit which appellant acquired; 


that provision, on | 


and if appellant had continued to operate 


| it as it then was -being operated, that is 


| to say, as a generating, as well as a dis- | 
the entire electric | 
current supplied to the city, the value of | 


and | 


the commission a schedule of rates appli- | 


cable only in that city. After hearings, 


the commission made an order, effective | 


as of Feb. 1, 1929, reducing the rated for 
electric service to be charged and col- 
lected by appellant in Martinsville. 


| tric current is drawn from outside sources, | 
| the city still may be treated as a separate | 


Appellant, being dissatisfied with these | 


rates and asserting that they were con- 
fiscatory, brought suit in the Federal Dis- 


trict Court for the Southern District of | 


Indiana to enjoin the Commission and 
others from enforcing the order. The City 
of Martinsville intervened and filed an an- 
swer in support of the rates. The court 
issued a temporary injunction and referred 
the case to a special master to hear and 
report the evidence to the court, together 


with his findings of fact and conclusions | 


of law. The master heard the case and 
made a report of the evidence and of his 
findings of fact and conclusions thereon, 
to which appellant filed a large number of 
exceptions. The district court, consisting 
of three judges (section 266 of the Judicial 
Code, U. S. C., Title 28, Sec. 380),- ap- 
proved the report of the master and also 
made findings of fact and conclusions of 
law in accordance with Equity Rule 70's, 
and, thereupon, delivered an opinion and 


entered a decree dissolving the temporary | 


injunction, directing appellant go refund 
to its customers all amounts collected from 
them in excess of those. which it would 


| form that* duty; 


have collected under the schedule of rates | 


complained of, and dismissing the bill for 
want of equity. 1 F. Supp. 106. 

Rate base. The court below held that 
under the provisions of the State statute 
and in the light of the facts, not the en- 


| utility; that there was no great develop- | 


tire property and system of appellant, but 


the City of Martinsville alone should be 
treated as the unit for the purpose of de- 
termining the schedule of rates to be 
charged therein. The Commission, as well 
as the master, had: reached the same con- 
clusion. Upon that basis, in fixing the 
value of the property used and useful for 
supplying electric current to the city, the 
court determined the value of the local 
property, to which it added that propor- 


| then 


tributing, plant for 
the plant with appropriate allowances for 
expenses, etc., would have continued to be 
the lawful rate base. But that.method 
of operation was abandoned; 


now is interconnected with 
general distributing system and the elec- 


unit for rate making purposes. 
The answer primarily depenfis upon the 


| meaning and application of the State Pub- | 
The Supreme Court of | 
Indiana thus far has not dealt with the | 
question; but the Supreme Court of Wis- | 


lic Utility Act. 


consin, constfuing an act of that State 
essentially the same as the Indiana act, 
has determined that the Wisconsin Com- 
mission was “required to treat the munici- 
pality as a unit and to base its rate upon 


the cost to the utility of serving the in- | 
the | 


dividual municipality rather than 
average cost of serving many distinct and 
scattered ‘municipalities.” Eau Claire v 


Wisconsin-Minnesota L. & P. Co. 178 Wis. | 


207, 220. This result was deducted by the 
Wisconsin court (pp. 217 et seq.) not from 
any express provision of the statute, but 
from a consideration of many correlated 
statusory provisions and in the light of 
“the history of commercial, economic, and 
political development.” That court pointed 
cut that when the Publit-Utility Act was 


enacted, each“ municipality was charged | 


with the duty of furnishing public utility 
service and endowed with power to per- 
that each municipality 
had, and dealt with, an individual public 


ment of power by a single utility serving 
numerous municipalities seattered far and 
wide; and, hence, that present day de- 
velopments could not have been within the 


contemplation of the Legislature becausz | 
The court stressed the | 


they did not exist. 
fact that, notwithstanding the subsequent 


large developments of power which had | 
come about since the passage of the utility | 


law, there had been no modification of 
that law, which, in the light of conditions 
existing, must have “regarded thx 


| tnunicipality as the entity on the one hand 


tionate part of the-value of the system | 


property which it found to be fairly at- 
tributable to the Martinsville service. 

Appellant's chief contention is that its 
entire operating property should be taken 
as a unit in fixing the rate base, and 
that the action of the court 
to do so deprived it of its property with- 
out due process of law. 

The Martinsville plant, prior to its ac- 
quisition by appellant, 
within itself the whole of the electric 
current which its owners sold and dis- 
tributed. That it then was a distinct unit 
for the purpose of fixing rates, if and 
when necessary, is, of course, clear. If 
the former owners had simply abandoned 


had produced | 


| reasonable rates and service.” 


and the utility as the entity on the other 
for the purpose of establishing just and 


considerations and others, the 


| reached the conclusion above stated. 


Since the Indiana act was patterned 
after the Wisconsin act with a like history 
and attended by similar circumstances, 


| the court below felt warranted in follow- 


in failing | 


| 
| 
| 
| 
| 
| 


ing the decision of the ‘Wisconsin court; 
and with that view we see no reason to 
disagree. Whether the method afforded 
by the State statute thus construed is in 
accordance with sound policy is a question 
with which we are not concerned. See 
Wabash, &c., Railway Co. v. Illinois, 118 
U. S. 557, 577; The Minnesota Rate Cases, 
230 U. S. 352, 416. The only question we 
are called upon to consider is whether, un- 
der the due process clause of the Four- 


| and the | 
| question is whether, because the local plant 
appellant’s | 


Upon these | 
court | 
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teenth Amendment, the method is con- 
stitutional. 
Normally, the unit for rate making pur- 


poses, we may assume, would be the entire 

interconnected operating property of a 

utility used and useful for the conven- 
| ience of the public in the territory served, 
| without regard to particular groups of 
consumers or local subdivisions. But con- 
ditions may be such as to require or per- 
mit the fixing of a smaller unit. Compare 
| United Gas Co. v. R. R. Comm’n, 278 U. S. 
| 300; United Gas Co., v. Pub. Serv. Comm'n, 
id., 322; The Minnesota Rate Cases, supra, 
tat pp. 434-436; Smith v. Illinois Bell Tel. 
Co., 282 U. S. 133, 148, et seq.; ouston v. 
Southwestern Tel. Co., 259 U. S. 318, 322. 

The three cases last cited recognize that 
where the business of a carrier or unility 
is both interstate and intrastate, the State 
| rates for interstate transportation or busi- 
| ness must be determinded by a separate 
| consideration of the value of the property 
employed in the intrastate business. It is 
true that there such a separation is made 
necessary because a different government 
exercises. the rate making po:ver in each 
of the two fields of regulation; and that 
situation is wanting here. Nevertheless, 
the cases furnish a helpful illustration in 
support of the application of a similar 
rule in the case now under review. Com- 
pare United Fuel Gas Co. v. Railroad 
Commission, 13 F. (2d) 510, 522; United 
Fuel Gas Co. v. Public Service Commission, 
| 14 F. (2d) 209, 223; Idaho Power Co. v. 
Thompson, 19 F. (2d) 547, 571; and see 
International Ry. Co. v. Prendergast, 1 F, 
Supp. 623, 626. 

In addition to what already has been 
said, it should be noted that appellant 
not only furnishes electric current to the 
fifty separate and unrelated towns and 
cities, in none of which the plant is used 
| or useful for the rendition of service to 
any other town or city, but appellant also 
carries over its lines and delivers to others 
of the affiliated companies, as intercor- 
porate transactions, varying portions of 
the entire current borne by its lines for 
subsequent distribution by the affiliated 
| companies to their customers, including 
many towns and cities within their respec- 
tive territories. This intermingling of the 
business and distributing activities of the 
several companies results in such elements 
of uncertainty in respect of the proper 
evaluation of appellant’s participation 
therein that, standing alone, it would go 
| tar in the direction of justifying the rejec- 
| tion of the contention that the due process 
clause requires that appellant’s entire dis- 
tributing system should be included in the 
basic unit. In the lighY of all the facts 
and circumstances, we hold that an ad- 
justment of rates for the municipality here 
served by appellant in accordance with the 
method adopted below is consonant with 
State law and immune from constitutional 
attack. 

Valuation and Expense Allowances. Ap- 
pellant further contends that, assuming 
this method to be free from constitutional 
objection, the valuation put upon the 
property is so low as to result in confisca- 
tion. To meet this objection it is only 
necessary that there shall be brought into 
the rate base the value of all property of 
appellant which is in fact used and useful 
for supplying the electric current to the 
city. Manifestly, the local plants in other 
towns and cities bear no such relation to 
the Martinsville plant. As already shown, 
these various plants are separate and dis- 
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tinct from one another, and they were 
properly left out of the calculation. See 


ighting Co. v. P..U. Comm., 118 Ohio St. | 


92, 601. The property values fixed by the 
Commission and those fixed by the master 
and approved by the court differ to some 
degree, but not so materially as\to affect 
the result. Upon the basis adopted, that 
is, first to value the local property and 
then add that proportionate part of the 
value of the general distributing system 
found to be fairly attributable to the Mar- 
tinsville service, the figures finally arrived 


at by the master and the court were $102,- | 


947 for the local plant, and $101,191 for the 


proportionate value of the other property, | 
In arriving at the | 
second figure a proportionate part of the | 


or a total of $204,138. 


total value of the general system was al- 
located to Martinsville ‘on the basis of the 


ratio of actual sales of Kw. H. to Martins- | 


ville and its consumers to the total sales 
of Kw. H. by plaintiff during the year 
1929, that being the last calendar year be- 
fore the date of the hearing.” This ratio 


was arrived at and supported by a variety | 


of calculations, the results. differing 
slightly, and upon these various calcula- 
tions the court fixed 3.3 per cent as the 


fair ratio of the value to be allocated to | 


Martinsville. 

We deem it unnecessary to repeat the 
details which lead to the court’s conclusion, 
The findings of the court and of the mas- 
ter are full and convincing and give evi- 
dence of careful and thorough considera- 
tion. 
and the calculations are of necessity more 
or less.approximate. (Utah Power & L. Co. 
v. Pfost, 286 U. S. 165, 190), but we find 
nothing in the record which casts a sub- 
siantial doubt upon their essential fair- 
ness. 

Complaint is made that in determining 


the value of the Martinsville property no | 


allowance was made for cost of financing. 


As the court below, however, pointed out, | 


there was no evidence that such cost was 


incurred, or that it necessarily would be | 


incurred in the event of recoristruction. 
This is also in accordance with the find- 
ings of the master. 
interfere. Sée Vincennes Water Supply 
Co. v. Public Service Commission, 34 F. 
(2d) 5. 9. 

The commission, the master, and the 
court below all rejected as exorbitant the 
claim of appellant for an allowance of 
$60,000 rate case expenses, anl allowed the 
sum of $4,000, to be amortized as an op- 
erating charge over a period of 10 years. 
This action, it ig contended, was arbitrary 
and without basis in the evidence. While 
there is evidence in the record that ap- 
pellant expended the amount claimed. 
there is further evidence justifying the 
conclusion that a large part of the ex- 
penditure was made for the additional 
purpose *of securing data relating to a 


merger proceeding with which the Mar- | 


tinsville rates are in no way connected. 
There is also *vidence that the appraisal 
covered the local property in the other 
municipalities, which, as -we have seen, 
are without relation to the Martinsville 
distribution. 
the evidence it seems clear that the re- 
fusal to allow, as against the Martinsville 
plant, the entire $60,000 was well founded. 
That being so, it became necessary 
fix that part of the sum_ reasonably 
chargeable as an expense of the Martins- 
ville rate case. The commission and the 


a 


The deductions from the evidence | 


We see no reason to | 


From a consideration of all | 


to | 
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| master, who heard the evidence and were | 
| familiar with all the details, reached the | 
While | 


same conclusion as to the amount. 
it may be true that even upon the view 
taken a larger sum than $4,000 might. well 


| have been allowed, we find nothing suf- | 
ficiently definite in the! record to require | 


us so to determine, or to call for a dis- 
turbance of the amount fixed. 

Rate of return. The court below 
found that a rate of return of 7 per cent 
was adequate. The evidence is conflict- 
ing. Witnesses for appellees estimated 
that 7 per cent was sufficient. The testi- 
mony for appellant was to the effect that 
to take care of bonds, debt discounts, bor- 
rowed money and stock dividends a re- 
turn of 7 per cent was sufficient; but that 


in order to accumulate a surplus and make | 
it easier to finance the company, the rate | 


of return should be not less than 8 per 
cent. Appellant’s balance sheet show that 
on Jan. 1, 1929, it had an accumulated 
surplus of $1,074,739.71, and, at the end Of 
that year, a surplus of $1,257,884.64, as 
compared with a total stock and founded 
debt liability of about $4,500,000. The rec- 
ord, as already stated, also shows that 


Indiana Power Company by which it is 
owned and financed, its securities having 
| been taken directly by that company with- 

out any intervening agency. The power 
| company also owns and finances the other 
affiliated corporations in the same way. 
It is reasonable to conclude that appellant 
is in a more favorable financial condi- 
tion than if it were & disconnected enter- 
| prise. 


It is true, as appellant point out, that in | 
United Railways v. West, 280 U. S. 234, | 


251-252, this court held that a rate of re- 
turn for a street railway of less than 7.44 
per cent was confiscatory, saying that 
sound business mafiagement required that 
after paying all expenses of operation, etc., 
“there should still remain something to be 
passed to the surplus account;” and that 
| a rate of return which did not admit of 
that being done was not sufficient to en- 
able a utility to maintain its credit and 
raise money for the proper discharge of 
its public duties. Many cases were cited 
tending to show that a return of 7% per 
cent, or even 8 per cent, might be neces- 
sary, but it was said (pp. 249-250) that no 
rule could be laid down which would apply 
uniformly to all sorts of utilities. “What 
may be a fair return for one may be in- 


adequate for another, depending upon cir- | 
A street | 


cumstances, locality and risk.” 
railway company, compelled to meet the 
growing competition of private automo- 
biles, public omnibuses, and other motor 
carriers, well might sustain such losses of 
revenue because of the decreased number 


of passengers carried, as to require a | 


larger rate of return than would be re- 
quired by an electric company like appel- 
lant, which not only enjoys a practical 
monopoly in the field where its services are 
rendered, but whose financial structure, it 
fairly may be assumed, is greatly strength- 
ened by its affiliations and by the inter- 
ested support of the parent company to 
which it belongs. 


of return, under the facts here disclosed, 
| is so low as to be confiscatory. See Smith 
| V. Illinois Bell Tel. Co., supra, at pp. 
} 160-161. 

Moreover it appears, as the master and 


appellant is a subsidiary of the Central | 


On the whole we are | 
unable to conclude that a 7 per cent rate | 
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the lower court found, that if the rates 
complained of had been in force during 
the period beginning Jan. +1, 1929, and 
ended May 31, 1930, the return would 
have been much in excess of 7 per cent on 
the value fixed. 
Decree affirmed. 
xkxk«k 
A taxpayer who transferred a lease 
of part of oil property to an oil. com- 
pany for $3,000,000 cash and $1,000,000 
to be paid out of the oil produced; re+ 
serving in addition one-eighth of the 
oil to be produced from the property 
as an overriding or excess royalty, was 
held to be entitled to a depletion de- 
duction. By the stipulation for the 
overriding royalty the tarpayer was 
said to have retained an economic in- 
terest in the oil in place on the basis 
of which the tarpayer is entitled to 
allowances for depletion, the court 


held, reversing the lower court. 


E. G. PALMER 
v. 

| Mrs. Acnes B. McGraw BENDER, ADM., ETC. 

Supreme Court of the United States. 

| No. 215. ‘ 

On writ of certiorari to the Circuit Court 
| of Appeals for the Fifth Circuit. 

Joun H. Tucker Jr. (Frep R. ANGEVINE, 
Henry P. Dart and Henry P. Dart JR. 
with him on the brief), for petitioner; 
GA. a Assistant Attorney 
General (THomas D. Tuacuer, Solicitor 
General, Wuitney NortH Seymour, J. 
Lovis MonarcH, ANDREW D. SHARPE, 
SSEwaLL Key, Water GELLHORN and 
Erwin N. Griswoip with him on the 
brief), for respondent. Z 

Opinion of the Court 
Jan. 9, 1933 

Mr. Justice Stone delivered the opin- 
ion of fhe Court. 

Petitioner brought suit in the District 
Court for Western Louisiana to recover 
taxes alleged to have been illegally exacted 
for 1921 and 1922 upon income derived 
from oil properties by petitioner as a 
member of two partnerships, known re- 
spectively as the Smitherman and Baird 
partnerships. Both partnerships, after 
1913, acquired oil and gas leases of un- 
proved Louisiana lands and engaged in 
drilling operations on them which resulted 
in discovery of oil on March 30, 1921, in 
the case of the Smitherman leases and 
on Aug. 23, 1919, in the case of the Baird 
leases. 

In April, 1921, the Smitherman partner- 
ship e:.ecuted a writing by which it con- 
ferred on the Ohio Oil Company the right 
to take over a part of the leased property 
on which the prodycing well was located, 
subject to the obligations of the covenants 
of the lease, in consideration of a present 
payment of a cash bonus, a future pay- 
ment to be made “out of one-half of the 
first oil produced and saved” to the ex- 
tent of $1,000,000, and an additional “ex- 
cess royalty” of one-eighth of all the oil 
produced and saved. The instrument in 
terms stated that the partnership “does 
sell, assign, set over, transfer anddeliver 
* * * ynto the Ohio Oil Company” the 
described leased premises. The Baird 
partnership in November, 1921,, gave a 
similar document to the Gulf Refining 
Company containing some additional fea- 
tures which in the view we take are im- 
material. It too stipulated for future pay- 
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ment of royalties in kind from the oil 
produced and saved. 


Petitioner’s tax returns for the years | 
his distributive | 
share of the income from the Smitherman | 


192* and 1922 reported 


partnership, derived from the bonus pay- 


ment and oil received under its contract 
with the Ohio Oil Company, and also his 
share in the income from the Baird part- 
nership from oil received under its con- 
tract with the Gulf Refining Company. In 
the returns for both years petitioner, rely- 
ing upon the provisions of section 214 (a) 
(10) of the Revenue Act of 1921, 42 Stat. 
239, regulating depletion allowances in 
the case of oil and gas wells, made a de- 
duction for depletion based on the value 
of the oil in place in the two properties 
on the respective dates of discovery. 

The Commissioner refused to allow these 
deductions on the theory that both trans- 
actions were sales of the leases by the 
partnerships and that the only allowable 
deductions, in calculating taxable gain, are 
those based upon the cost of the respec- 
tive properties to petitioner, in each case 
materially less than their value at the 
date of the discovery of oil. This resulted 


in the assessment and payment of an in- | depletion allowances to those who are | 


creased tax which is the subject of the 
present suit. Judgment of the District 
Court, 49 F. (2d) 316, denying petitioner 
the might to make the deductions claimed, 
was affirmed by the Court of Appeals for 
the Fifth Circuit, 57 F. (2d) 32. This court 
granted certiorari, — U. 8. —. 

Both courts below, following earlier de- 
cisions of the Court of Appeals with re- 
spect to the two instruments involved here, 
held that they were assignments or sales 
of the leases for the stipulated considera- 
tion of bonus paid and royalties to be re- 
ceived. See Waller v. Commissioner, 40 F, 
(2d) 892; Herold v. Commissioner, 42 F, 
(2d) 942. The Government rests its case 





on this conclusion, It concedes that if any | 


reversionary interest, according to the 
common law, however small, has been re- 
tained in the leased land by the two part- 


nerships, the petitioner is entitled to the | allowance under section 12 (a) of the 1916 | 


depletion allowances claimed, but in ists 
that no such interest was reserved by the 
instruments in question. Petitioner con- 
tends that by the Louisiana law any trans- 


fer of an interest in land, yielding to the | 


transferor, as consideration, the fruits 
as the royalty oil in the present case, 
must be regarded as a lease. See Robert- 
son v. Pioneer Gas Company, 173 La. 313. 
From this he concludes that the two in- 
struments were subleases and invokes the 
rule recently affirmed in No. 80, Murphy 
Oil Company v. Burnet, decided Dec. 5, 
1932, that the lessor of an oil and gas 
well is entitled to a depletion allowance 
upon bonus and royalties received from 
the lessee, under sec. 234 (a) (9) of the 
Revenue Act of 1918, Section 214 (a) (10) 
of the Revenue Act of 1921, which is ap- 
plicable here, contains the same provisions. 

It has been elaborately argued at the bar 
and in the briefs whether under Louisiana 
law the two instruments are assignments 
or subleases. We do not think the distinc- 
tion material. Nothing in 214 (a) (10) 
indicates that its application is to be con- 
trolled or varied by any particular charac- 
terization by local law of the interests to 
which it is to be applied. See No. 26, 
Burnet v. Harmel, decided Nov. 7, 1932. 
We look to the statute itself and to the 


| velopment 
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decisions construing it to ascertain to 
what interests it is to be applied and then 
to the particular interests secured.to the 
two partnerships by the instruments in 
question to ascertdin whether they come 
within the statutory provision. The for- 
mal attributes of those instruments or the 
descriptive terminology which may be ap- 
plied to them in the local law are both 
irrelevant, 

Sce. 214 (a) (10) of the Act of 1921 so 
far as now material is printed in the mar- 
gin. (Note No. 1.) It will be obsesved that 
the statute directs that reasonable allow- 
ance for depletio’: be made as a deduction in | 
computing net taxable income, “in the case 
of oil and gas wells, according to | 
the peculiar conditions in each case.” The 
allowance to the taxpayer is not restricted 
by the words of the statute to cases of any 
particular class or to any special form of 
legal interest in the oil well. It is true 
that under article 215 of Treasury Regula- 
tions 62 the lessor of an oil or gas well is | 
entitled to a depletion allowance upon the 
bonus and royalties 
lessee. See Murphy Oil Company v. 
Burnet, supra. But there is nothing in 
the statute or regulations which confines 


received from the | 


technically lessors. The concluding sen- | 
tence of the section that “In the case of 
leases the deductions allowed by this para- 
graph shall be equitably apportioned be- 
tween the lessor and the lessee” presup- 





poses that the deductions may be allowed 
in other cases. The language of the stat- | 
ute is broad enough to provide, at least, | 
for every case in which the taxpayer has 
acquired, by investment, any interest in 
the oil in place, and secures, by any form 


| of legal relationship, income derived from 


the extraction of the oil, to which he must 
look for a return of his capital. 

That the allowance for depletion is not | 
made dependent upon the particular legal 
form of the taxpayer's interest in the | 
property to be depleted was recognized by 
this court in Lynch v. Aliworth-Stephens 
Co., 267 U. 8. 364. There was a depletion | 


Act, 39 Stat. 767, was claimed by a lessee | 
of a mining lease, in the computation of 
tax on income from ihe proceeds of ore 
mined. The statute made no specific ref- 
erence to lessees and the Government 


| argued that as the lessee acquired no 
of the land as they may be produced, such | ownership of the ore until the severance 


from the soil (See United States v. Bi- 
wabik Mining Co., 247 U. 8. 116, 423) the 
lease gave him no depletable interest in 
the ore in place. But this court held 


Note No, 1,—Sec. 214. (a) That in com- 
puting net income there shall be allowed as | 
deductions: 

(10) In the case of mines, oil and gas 
wells, * * * @ reasonable allowance for de- 
pletion and for depreciation of improvements, 
according to the peculiar condgions in each 
case, based upon cost including cost of de- 
not otherwise deducted: * * * 
Provided further, That in the case of mines, 
oil and gas wells, discovered by the tax- 
payer, on or after March 1, 1913, and not ac- 
quired as the result of purchase of a proven 
tract or lease, where the fair market value 
of the property is materially disproportionate 
to the cost, the depletion allowance shall be 
based upon the fair market value of the 


| property at the date of the discovery, or | 
| within 30 days thereafter: * * * such reason- | 


| made under rule 


| 


able allowance in all the above cases to be 
and regulations to be pre- 
ommissioner, with the ap- 
the Secretary. In the case of 
leases the deductions allowed by this pare- 


scribed by the 


proval o 


| 
| 
graph shall be equitably *pportioned between | 


the lessor and the lessee, 
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that regardless of the technical owners 
ship of the ore before severance, the tax- 
payer, by his lease, has acquired legal cone 
trol of a valuable economic interest in the 
ore capable of realization as gross income 
by the exercise of his mining rights under 
the lease. Depletion was, therefore, al- 
lowed. , 

Similarly, the lessor’s right to a deple- 
tion allowance does not depend upon his 
retention of ownership or any other par- 
ticular form of legal intergst in the mineral 
content of the land. {ft is enough, if by 
virtue of the leasing transaction, he has 
retained a right to share in the oil pro- 
duced. If so he has an economic inter- 
est in the oil, in place, which is depleted 
by production. Thus, we have recently 
held that the lessor is entitled to a deple- 
tion allowance on bonus and royalties, al- 
though by the local law ownership of the 
minerals, in place, passed from the lessor 
upon the execution of tne lease. See Burnet 
v. Harmel, supra; No. 104, Bankers Poca- 


| hontas Coal Company v. Burnet, decided 
| Dec. 5, 1932. 


In the present case the two partner- 
ships acquired, by the leases to them, com- 


| plete legal control of the oil in place. 


Even though lega)] ownership of it, in a 
technical sense, remained in their lessor, 
they, as lessees, nevertheless acquired an 


| economic interest in it which represented 


their capital investment and was subject 
to depletion under the statute, Lynch 
v. Halworth-Stephens Co., supra. When 
the two lessees transferred their operating 
rights to the two oil companies, whether 
they became technical sublessors or not, 


| they retained, by their stipulations for 


royalties, an economic interest in the oil, 
in place, identical with that of a lessor. 
Burnet v. Harmel; Bankers Pocahontas 
Coal C any v. Burnet, supra. Thus, 
througho their changing relationships 


| with respect to the properties, the oil in 


the ground was a reservoir of capital 


| investment of the several parties, all of 


whom, the origina] lessors, the two part- 
nerships and their transferees, were en- 
titled to share in the oil produced. Pro- 
duction and sale of the oil would result 
in its depletion and also in a return of 
capital investment to the parties accord- 
ing to their respective interests. The loss 
or destruction of the oil at any time from 
the date of the leases until complete ex- 
traction would have resulted in loss to 
the partnerships. Such an interest is, we 
think, included within the meaning and 
purpose of the statute permitting deduc- 
tion in the case of oil and gas wells of 
a reasonable allowance for depletion ac- 
cording to the peculiar condtiions in each 
case, 

The statute makes effective the legisla- 
tive policy, favoring the discoverer of oil, 
by valuing his capital investment for pur- 
poses of depletion at the date of the dis- 
covery rather than at its original cost, 
The benefit of it accrues to the discoverer 
if he operates the well as owner or lessee, 
or if he leases it to another. It would 
be an anomaly if that policy were to be 
defeated and all benefit of the depletion 
allowance withheld because he chose to 
secure the return of his capital investment 
by stipulating for a share of the oil pro- 
duced from the discovered well through 
operation by another. 

The bonus received by the Smitherman 
partnership was a return pro tanto of the 
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petitioner’s capital investment in the oil, | liability. None of the instructions re- | 


in anticipation of its extraction, resulting 
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in a corresponding diminution in the unit | 


depletion allowance upon the royalty oil 
as produced. Compare Murphy Oil Co. 
v. Burnet, supra. 


Reversed. 
xx*«r 

In.an action for damages for breach 
of contract in which the jury returned 
a verdict of $1 for respondents and the 
trial court overruled respondents’ mo- 
tion to set aside the verdict and for 
a new trial, the Supreme Court re- 
versed a decision of a Circuit Court 
of Appeals which held that under any 
hypothesis the respondents were en- 
titled to recover more than $18,000 and 
which ordered a new trial limited to 
the issue of damages. The Supreme 
Court declared that under the circum- 
stances of the case the jury's verdict 
was not inconsistent on its face nor 
the refusal to set aside the verdict an 
‘abuse of the trial court's discretion. 
Mr. Justices Stone and Cardozo dis- 
sented on the ground that the verdict 
sof $t “may not be squared with their 
instructions and hence was properly 
annulled” by the Circuit Court of 
Appeals. 


FarrmMounT GLASS WorKS 
v. 
Cus Fork CoaL COMPANY AND PARAGON 
COLLIERY COMPANY. 
Supreme Court of the United States. 
No. 314. 
On writ of certiorari to the Circuit Court 
of Appeals for the Seventh Circuit. 
/Paut Y. Davis (Henry H. HORNsROOK, 
CHARLES REMSTER, ALBERT P. SMITH, KuRT 
F. Pantzer and Ernest R. BALTZELL with 
him on the brief), for petitioper; Con- 
Nor Hat, (C. W. NicuHoits and O. J. 
Deecan with him on the brief), for re- 
spondents. 
Opinion of the Court 
Jan, 9, 1933 


Mr. Justice BranvEIs delivered the opin- 
ion of the court. 

Cub Fork Coal Company and Paragon 
Colliery Company brought this action in 
the Federal court for southern Indiana to 
recover from Fairmount Glass 
$32,417, with interest, as damages for 
breach of a contract to purchase 17,500 


tons of coal, at $6.50 per ton f. o. b. mines, | 


deliverable in twelve monthly instalments 


beginning June, 1920. Jurisdiction of the | 
Federal court was invoked!on the ground | 


of diversity of citizenship. The Glass 
Works pleaded in bar several defenses; 
and it also set up a coynterclaim in the 
sum of $2,000 as damages for failure to 
make delivery as provided by the contract. 
Three trials before a jury were had. At 
each of the first two the verdict was for 
the defendant; and each time the judg- 
ment entered thereon was reversed by the 
Circuit Court of Appeals with a general 
direction for a new trial (19 F. (2d) 273; 
33 F. (2d) 420). On the third trial the 
plaintiffs recovered a verdict for $1; and, 
after further proceedings, judgment was 
entered thereon with costs. 


The plaintiffs appealed to the Circuit | 


Court of Appeals “for the reasons set forth 
in the assignment of errors.” The errors 
assigned were the failure to give 11 re- 
quested instructions. Nine instructions 
sought related solely tothe question o7 


Works | 
| 539. 


quested and refused related to the measure 
of damages. But the first asked for a di- 
rected verdict for $42,773.50, and ‘the sec- 
ond asked that if a verdict were rendered 
for the plaintiffs the damages be set at 
$42,773.50. The charge given was not 
ctherwise excepted to. It had appeared 
at the trial that after receiving in instal- 


ments about 6,330 tons of coal, the de- | apparently to the fact that the railroad 


fendant refused, on Dec. 4, 1920, to accept 
further deliveries; and that there was a 
continuing serious decline in the market 
price of coal from that date to the end 
of the 12 months fixed by the contract for 
delivery. The defendant had insisted upon 
the several defenses pleaded in bar as well 
as upon the counterclaim. After the ver- 
dict the defendant was allowed to amend 
the counterclaim, so as to allege that the 
market price of coal was $11 a ton at the 
time plaintiffs failed to make the deliveries 
therein referred to and that the defend- 
ant’s damages from such failure were $10,- 
000. The record recites that a motion for a 


new trial was made by the plaintiffs and | 


overruled, and that the overruling was ex- 
cepted to; but the grounds of the motion 
and of the refusal to grant it, are not 
stated. The errors assigned do not in- 
clude any reference to the motion for a 
new trial; or to the exception which was 


taken to the allowance of the amendment | Gasoline Products Co. v. Champlin, 283 U. 


of the counterclaim after verdict. 


The Circuit Court of Appeals deemed | 


it unnecessary to consider the nine in- 
structions relating to liability, since the 
verdict for the plaintiff “upon the issues 
which determined liability 
sustained by the evidence.” Nor did it 
discuss the two instructions which alone 


| referred to the amount of damages recov- 


erable. But it made an order substanti- 
ally as follows: If within 30 days the par- 
ties shall stipulate that the judgment be 


modified by the substituting for $1 the | 
sum of $18,500 [or other agreed sum] with | 


interest at the rate of 5 per cent from Dec. 
4, 1920, e d costs, the judgment as so 


modified shall be affirmed; otherwise the | 


judgment shall be reversed and a new trial 


| be had “limited only to ascertainment of 





appellants’ [plaintiffs’) recoverable dam- 


ages and the amount of appellee’s coun- | 


terclaim, if upon a new trial it appears 


that appellee is entitled to any recovery or | 
PP y y, | (Note No. 4.). 


set-off on its counterclaim.” 59 F. (2d) 
As the parties did not stipulate for 


the modification suggested by the Court of 


Appeals, it ordered that the judgment be | 
reversed with costs, and that the cause be | 


remanded to the District Court with direc- 


tion to grant a new triai as stated. The | 
defendant petitioned this court for a writ | 


of certiorari on the ground that the Cir- 


cuit Court of Appeals, inviolation of the | 


Seventh Amendment of the Federal Con- 
stitution, reexamined the verdict of the 
jury otherwise than according to the rules 
of the common law and 
judgment solely for alleged error of fact 
in the verdict and for tne alleged error of 
the trial court in overruling a motion for 
a new trial. Certiorari was granted, 287 
Uv. Ss. —. 

The reasons assigned by the Circuit 
Court of Appeals for the action were sub- 
stantially these: It appears that a large 
sum is recoverable as damages; that the 
minimum recoverable nay be determined 
with substantial’ accuracy by computation, 
for the defendant “breached its contract 
without justification on Dec. 4, 1920” and 
“the market price of coal isshown for each 


| several occasions.” 


| most favorable to 


; 1920, with costs. 


| Insurarfce Co., 288 U. S. 


reversed the | 


January 10, 1933 


day of the month, and the average price 


| per month is also disclosed, so that the 


actual amount of damages is quite 
definitely ascertainable” despite “a slight 
discrepancy in the statements of wit- 
nesses.” The ,amount shipped and the 


amount received are aiso quite definitely 
ascertainable, despite a discrepancy “due 


confiscated a small amount of the coal on 
Computing plaintiffs’ 
damages “upon the basis most favorable to 
the defendant, and the defendant’s dam- 
ages on the countercla‘m also on the basis 
it, plaintiffs appear 
clearly to be entitled tc $18,250 with in- 
terest at the rate of 5 per cent from Dec. 4, 
As the jury fixed the 
damages at $1, the verdict should have 
been set aside and a new trial granted. 
Since in view of Slocum v New York Life 
364 the court is 
“not at liberty to direct judgment for such 
amount as we believe would fairly repre- 
sent” plaintiffs’ damages. the parties 
should be given the opportunity of dispos- 
ing of the case without turther litigation 
by entering into an agreement as to the 
damages. If the parties do not so agree, 
a new trial should ve granted; limited 
to the ascertainment «f damages, as in 


S. 494. 

If the refusal to grant the motion Yor 4 
new trial was deemed by the Circuit Court 
of Appeals plain reversible error it was 


| at liberty under its rules to notice the error 
was amply | 


although not assigned (Note No. 1.); and 
the omission from the record of the 
grounds of the motion would be no ob- 


| Stacle to a review, since the motion was 


obviously directed to the failure to award 
substantial damages. (Note No. 2.) But 
we are of opinion that the action of the 
District Court was not reversible error. 
First. The rule that this Court will not 


| review the action of a Federal trial court 


in granting or denying a motion for a 
new trial for error of fact has been settled 
by a long and unbroken line of decisions 
(Note No. 3); and has been frequently 
applied where the ground of the motion 
was that the damages awarded by the 
jury were excessive or were inadequate 
The rule precludes like- 
wise a review of such action by a circuit 
court of appeals. (Note No. 5.) Its 
early formation by this Court was influ- 
enced by the mandate of the Judiciary Act 
of 1789, which provided in section 22 that 
there should be “no reversal in either [Cir- 
cuit or Supreme] court on such writ of 
error * * * for any error in fact.” 
(Note No. 6.) Sometimes the rule has 


| been rested on that part of the Seventh 


Amendment which provides that “no fact 
tried by a jury, shall be otherwise re-ex- 
amined in any court of the United States, 
than according to the rules of the common 
law.” (Note No. 7.) More frequently the 
reason given for the denial of review is 
that the granting or refusing of a motion 
for a new trial is a matter within the dis- 
cretion of the trial court. (Note No. 8.) 

It has been suggested that a review must 
be denied because of the historical limita- 
tion of the writ of error to matters within 
the record, of which the motion for a new 
trial was not a part (Note No. 9). Com- 
pare Judge Learned Hand in Miller v. 
Maryland Casualty Co., 40 F. (2d) 463. 

But the denial of review can no. longer 





January 10, 1933 


| 


rest upon this ground, since the record be- | 


fore the appellate court has Qsen en- 
larged to include in the bill of exceptions 
a motion for a new trial, made either 
before or after judgment. Compare Har- 
rison v. United States,/7 F. (2d) 
269, 262. Under certain circumstances 
the appellate court may 
into the action of the trial court 
on @ motion for a new trial. Thus, its 
denia] may be reviewed if the trial court 
erroneously excluded from consideration 
matters which were appropriate to a de- 
cision on the motion, Mattox v. United 
States, 146 U. S. 140; Ogden v. United 
States, 112 Fed. 523; or if it acted on the 
mistaken view that there was no juris- 
diction to grant it, or that there was no 
authority to grent it on the ground ad- 
vanced, Felton v. Spiro, 78 Fed, 576, 581: 
Dwyer v. United States, 170 Fed: 160, 165; 
Paine v. St, Paul Union Stockyards Co, 
35 F. (2d) 624, 626-628. It becomes neces- 
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circumstances of the case at bar justify 
an enquiry into the trial court's refusal 


; to set aside the verdict. 


Second. It is urged that the motion 


| for a new trial presented an issue of law. 


enquire | 


sary, therefore, to determine whether the ' the tfial court, United Press Ass'n. v. Na- 


Note No, 1—Rule 10 
Court of Appeals 
provides: 
error not assigned.” See Reliable Incubator 
& Brooder Co. v. Stahl, 105 Fed. 663, 668, A 
similar rule obtains in this Court; and 


(4) of the Circuit 
for the Seventh Circuit 


“The court may notice a plain | 


in | 


each of the other Circuit Courts of Appeals | 


excevt the Eighth. For examrixws of the 


application of these Rules, see United States | 


v. Tennessee & C, R. R. Co,, 
256; Columbia Heights Realty-Co. v., 
dolph, 217 U. 8S. 547, 552; Weems v. United 
States, 217 U. 8S. 349, 358; Mahler v. Eby, 264 
U. S, 32, 45; New York Life Ins. Co, v. 
Rankf, 162 Fed. 103. 108, Compare Pierce 
v. United States, 255 U. 8S. 398, 405-406 

Note No. 2,—Contrast Reliahce Coal & Coke 
Co. v. H. P. Brydon & Bro., 286 Fed. 827, 832. 
where the moving partv was the defendant, 
against whom, the verdict had gone. 

Note No. 3.—See e. g.. Henderson v, Moore 
5 Cranch, 11, 12: Marine Ins. Co. v. Young, 
5 Cranch. 187, 191; The “Abbotsford,”’ 98 U. 
8S. 440, 445; Railway Co. v. Twombly, 100 U, 5. 
78, 81. In numerous cases no reference is 


176 U. 8S, 242, 


made, in denying review, to the grounds for | 


the motion, E. g., Barr v. Gratz, 4 Wheat. 


Ru- | 


he argument is that on the motion or 
on the court’s own initiative the verdict 
should have been set aside as inconsistent 
on its face, since if the plaintiffs were 
entitled to recover at all they were en- 
titled to substantial, not merely nominal, 
damages. The case, it is contended, is 
comparable to one in which the award 
of damages exceeded a statutory limit, see 
Southern Ry. Co. v. Bennett, 233 U. S. 
80; or was less than an amount undis- 


puted, Glenwood Irrig. €o. v. Vallery, | 


248 Fed. 483; Stetson v. Stindt, 279° Fed. 
209;_ or was in pursuance of erroneous 
instructions on the measure of damages 
Chesapeake & O. Ry. Co. v. Gainey, 241 
U. S, 494, 496; (Note No, 10) or was in 
clear contravention of the instructions of 


tional Newspapers Ass’n., 254 Fed. 284; 


compare American R. R. Co, v. Santiago, | 


9 F,. (2d) 753, 757-758. 

To regard‘ the verdict as inconsistent on 
its face is to assume that the jury foum 
for: the 
its task of assessing damages. 
judge was not obliged so to regard the 
verdict. 
several defenses and had set up a coun- 
terclaim. 
to a directed verdict. 
voluminous; and, on some issues at least, 
conflicting. The instructions left the con- 
tested issues of liabiiity to the jury. 
verdict may have represented a finding 
for the defendant on those issues; (Note 
No. 11) the reason for the award of nom- 


| inal damages may have been that the 


213. 220; Brown v. Clarke, 4 How. 4, 15; Kerr | 


v. Clampvitt, 95 U. S. 188, 189: Ayers v. Wat- 
son. 137 U, 8, 584, 597: Van Stone v. Stillwell 
& Bierce Mfg. Co,, 142 U. S, 128, 134; Holder 
v, ntted States, 159 U. S. 91. 92; Blitz v. 
United States, 153 U. 8. 308, 312; Qlune v. 
United St-tes, 159 U. S. 590, 591; 
v. United States, 165 U. S. 184, 
v. United States, 216 U. 8. 456, 46). 

Note No. 4.—Railroad Co. v. Fraloff. 100 7 
8, 24, 31: Wabash Ry. Co. v, McDanie's, 107 
U. S, 454, 456; Arkansas Castle Co. v. Mann, 
180 U. S. 69. 78%; Fitzgerald Constr. Co. Vv. 
Fitzgerald. 1387 U. S. 98 113; Lincoln v. 
Power, 151 TI, A, 436, 438. 

Note No. 5.—Chesaperke & Ohio Ry, Co, v. 
Profftt. 218 Fed. 23, 28; Ford Motor Co, v 


Addington | 
185; Pickett | 


Hotel Woodward Co.. 271 Fed. 625, 630: Alaska | 


Packers’ Ass'n v. Gover, 278 Fer. 927, 929; 
Boston & Maine R. R Co, v. Dvtile, 289 Fed. 
29%, 294: Tovisiana Oil Refining Corn. v. Reed, 
38 F, (20) 159, 142: Geo, E. Keith Co. v. 
Abrams, 43 F. (2d) 557, 558: Sovthern Rail- 
wav Co v. Walters, 47 F. (2d) 3. 7: Grand 
Trop’ W. Ry. Co. v. Heatlie, 48 F. (2d) 


759, 761. 

Note No. 6.—Act of Sent. 24. 1789, c. 20. 
1 Stat. 4-85; ecomvare Rev. Stat. Section 
1011, 28 U. 8S. C., Section 879. fee Marine 


Ins, Co. v, Youns, 5 Cranch, 187, 190; and the 


M@ecnssion in 32 Columbia Law Review, pp. | 


869-869. 
Note No, 7.—See Metropolitan R. R. Co. v. 
Moore. 121 U. S. 558, 573; Williamson v. Osen- 
ton, 220 Fed. 653, 855. 
Note. No. 8.—Zacharie v. Franklin 


12 Pet. | 


181, 16%: United States v. Hodge, 6 How. 279. | 


281: Warner v. Norton, 20 How. 448, 
Pomerny’s Lessee v. Bank of Indiana. 1 Wall. 
599, 897-598: Freeborn v, Smith. 2 Wall. 160. 
176: Sparrow v, 
v, Howard. 7 Wall. 499, 502; Chicago v. Green. 
9 Wall. 726. 735; Tsvrance Co. v. Barton, 
Wall. 803. 604: Newcomb v. Wood, 97 TI. 8S. 
fR1, 583-584; Railwav Co. v. Heck, 102 JU. S. 
190; Swrineer v, United States, 192 T. © 
586, 598: Missowri Pac. Ry. Co. v. Chicago & 
Alton R. R. Co., 132 U. S. 191; Fitzgerald 
Constr. Co. v. Fitzgerald, 127 UT, S. 98 113; 
Holmgren v. United States, 217 U. S. 500, 521. 


461: | 


13 | 


jury wished the costs to be taxed against 
the defendant. The defendant did not 
complain of the verdict. The record be- 
fore us does not contain any explanation 


by the trial court of the refusal to grant | 


a new trial, or any interpretation by it | yiis1g0' Fed. 117; Vanek v. Chicago G. W. 


of the jury’s verdict. (Note No. 12.) 
In the absence of such expressions by 
the trial court in the case at bar, €he 
refusal to grant a new trial cannot be 
held erroneous as a matter of law. Appel- 
late courts should be slow to impute to 


Note No. 9.—At early common law in Eng- 
land writ of error and motion for a new trial 
were mutually exclusive remedies. See 1 
Holdsworth, History of English 
The motion was addressed to the discretion 
of the court in banc. 3 Bl. Comm. 392. Re- 
view by the Exchequer Chamber of the re- 
fusal to grant a new trial was allowed in a 


| limited class of cases by the Common Law 


Procedure Act, 


1854, 
Section 35, 


which 


17 & 18 Vict., c, 
rovided, however, 


125, 


upon Matter of Discretion only, as on the 


ground that the Verdict was against the | 


Weight of Evidence or otherwise, 
Appeal shall be allowed.” Since the Judica- 
ture Acts, which abolished proceedings in 
error in civil cases and substituted an ap- 
peal, (see Judicature Act, 1875, 38 & 39 Vict., 
c, 77, Order 58 (1), appellate procedure has 
been regulated by Rules of court. Compare 
Supreme Court of Judicature (Consolidation) 
Ach, 1925, 15 & 16 Geo. V. c. 49 Section 99 (f), 


no such 


| as amended by 18 Geo. V, c. 26, Section 8. 
Strone, 3 Wall. 97, 105; Ewing | 


The present Rules provide that applications 
for new trials are to be made to the Court 
of Appeal, which shall have the same powers 
on the hearing as it exercises on an appeal. 
See Annual Practice, 1933, Order 39, Rules 1 
and 2. 

Note No. 10.—Compare, also, James v. Evans, 
149 Fed. 136; East St. Louis Cotton Oil Co. v. 
Skinner Bros. Mfg. Co., 249 Fed. 439; Eteepain 
Co-op. Soc. v. Lillback, 18 F. (2d) 912, 915. @ 


The defendant had insisted upon | 
The plaintiffs were not entitled | 
The evidence was | 


The | 


| 678-684; Krulikoski v. Sparling, 82 


law, p. 226. | Supply 
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juries a disregard of their duties, and to 
trial courts a want of diligence’ or per- 
spicacity in appraising ‘the jury’s.conduct. 
Compare Union Pacific R. R. Co. v. Hadley, 


| 246 U. S, 330, 334; Dunn v. United States, 


284 U. S. 390, 394. 

Third. It is urged that the refusal to 
set aside the verdict was an abuse of 
the trial court’s discretion, and hence re- 
viewable. The Court of Appeals has not 
declared that the trial judge abused his 
discretion. Clearly the mere refysal to 
grant a new trial where nomina}] damages 
were awardéd is not an abuse of dis- 
cretion. This court has frequently re- 
frained from disturbing the trial court’s 
approvals of an award of damages 
which seemed excessive or inade- 
quate, (Note No. 13) and the circuit courts 
ot appeals have generally followed a simi- 
lar polity (Note No. 14). Whether refusal 
to set aside a verdict for failure to award 
substantial damages may ever be reviewed 


| on the ground that the trial judge abused 


his discretion, we have no occasion to de- 
termine. 

Fourth. The respondents contend that 
the District Court erred in charging that 


| the measure of damages was the difference 
plaintiff and failed to perform ; 


The trial | 


between the contract price and the market 
price at the time of the breach, instead 
of the market prices at the times for de- 
livery; and that this error may be ad- 
vanced here in support of the judgment 
of the Court of Appeals. Compare United 
States v. American Railway Express Co., 
265 U. S. 425, 435-436; Langnes v. Green, 
282 U. S. 531, 538; Story Parchment Co. v. 
Paterson Co., 282 U. 8S. 555, 561. There was ° 
no request for an instruction on this sub- 
ject and no objection was made to that 
given until after the jury had retired. The 
trial judge was under no obligation-to re- 
call the jury. Moreover, the instruction 
given and the refusal to recall the jury 
were not assigned as error on appeal to 
the Court of Appeals; nor did that court 


Note No. 11.—See Olek v. Fern Rock Woolen 


Ry. Co., 252 Fed. 871; Fulmele v, Forrest, 27 
Del, 155. In a number of instances state 
appellate courts have taken this view of the 
verdict. Spannuth v, ©. C. C. & St. L. Ry. 
Co., 196 Ind, 379; Hubbard v. Mason City, 64 


| Iowa 245; Wavle v. Wavie, 9 Hun 125; Snyder 


v. Portland Ry., L. & P. Co., 107 Ore, 673, 
(but see Bingaman v. Seattle, 139 Wash. 68,. 
72-73); see Haven v. Missouri R. R. Co., 
Mo. 216, 223. Contra: Miller v, Miller, 81 
Kans. 397; Bass Furniture Co. v. Electric 
Co., 101 Okla. 293; see Johnson Vv. 
Pranklin, 112 Conn. 228. Compare Pugh v. 
Bluff City Excursion Co., 177 Fed. 399, in 


| which the jury returned a verdict for nominal 
| damages after the trial court, upon the jury's 


request to rule on the propriety of this, gave 


| an instruction couched in generalities. 
that | 
“where the application for a new trial is | 


Note No, 12.-—Compare Minneapolis, St. P. 
& S. S. M, Ry. Co. v, Moquin, 283 U. 8. 520, 
in which the trial court, expressing the opin- 
ion that the verdict was excessive because 
of passion and prejudice, nevertheless re- 
fused, on the filing of a remittitur, to grant 
a new trial. 

Note. No, 13.—See Wilson v, Everett, 139 U. 
S, 616, 621; Herencia v. Guzman, 219 U. 8. 
44, 45; Southern Ry. Co. v. Bennett, 233 U. 
8S. 80, 86-87; St. Louis & Iron Mt. Ry. Co, v. 
Craft, 237 U. S, 648, 661; Louisville & Nash 
R. R. Co. v. Holloway, 246 U, S, 525, $29; and 
cases cited in note 4, supra. 

Note No. 14.—See cases cited in note §, 
aupre. Compare, however, Cobb v. Lepisto, 
6 F. 2d) 128. 

Note No. 15.—See Rule 9, paragraph 1, of 
the Rules of the Circuit Court of Appeals 
for the Seventh Circuit; and Rule 8, 
graph 1, of the Rules of this Court, 

Phelps v. Mayer, 15 How. 160, 161; Hickory - 
v. United States, 151 U. 8. 303, 316; Ford 
Hydro-Electric Co. v. Neely, 13 F. (2d) 361. 
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mention the matter. Under the rules of 
both the Court of Apepals and this Court 
the exception taken after the jury retired 
came too late to furnish a basis for re- 
view (Note No. 15). We have, therefore, 
no occasion to consider the meaning of the 
charge given, its correctness as a matter of 
law, or the materiality of the error, if any, 
in giving it. 

The judgment of the Circuit Court of 


Appeals is reversed and that of the Dis- 
trict Court is affirmed. 


Mr. Justice Stone and Mr. 
Carpozo, dissenting. 

A verdict found in contravention of the 
instructions of the court may be reversed 
op appeal as contrary to law. 

So much the prevailing opinion ap- 
parently cancedes. 

Tne verdict of $1 returned by the jury 
Aipon the trial of this cause may not be 


Justice 


squared with their instructions and hence | 


was properly annulled. 

By the instructions of the trial judge 
they were required, if they found that the 
defendant had broken its contract, to 
award to the plaintiffs the difference be- 


tween the contract price of the coal and | 


its market value, after allowance for the 
defendant's counterclaim. 
most favorable to the defendant, both 
as to claim and counterclaim, made it 
necessary, if there was any breach, to re- 
turn a substantial verdict, the minimum 
being capable of accurate computation. 
The distinction is not to be ignored be- 
tween this case of a breach of contract 
and the cases cited in the prevailing opin- 
ion where the liability was in tort. Here 
the minimum, if not the maximum, dam- 
ages are fixed and definite. There the 
discretion of the jury was not subject to 
tests so determinate and exact. The ques- 


tion is not before us whether even in such | 


circumstances there may be revision on 
appeal. Cf. Pugh v. Bluff City Excursion 
Co. 177 Fed. 399. Enough for present pur- 
poses that in 


aid this irrespective of the motive that 
caused the verdict to be given. What 
the motive was we cannot know from any- 
thing disclosed to us by the record. Noth- 
ing there disclosed lays a basis for a hold- 
ing that the nominal verdict for the plain- 
tiffs was designed to save them from the 
costs which the law would have charged 
against them if there had been a verdict 
for aefendant. The jury were not in- 
structed as to the liabilty for costs, and 
for sil that appears had no knowledge 
on che subject. Nor would such a motve, 
if there were reason to ascribe it, rescue 
them from the reproach of disobedience 
and error. It would merely substitute one 
form of misconduct for another. It would 
do this, moreover, in contradiction of the 
record. By no process of mere construc- 
tion can a verdict that nominal loss has 
resulted from a breach be turned into a 
verdict that there had been no breach at 
all. On the face of the record, the jury 
found there was a wrong, and then, in 
contravention of instructions, refused, 
either through misunderstanding’ or 
through wilfulness, to assess the dam- 
ages ensuing. 

Justice is not promoted in its orderly 
administration when such conduct is con- 
doned. 


The evidence | 


the circumstances of the | 
case at hand the verdict for $1 is a find- 
ing that the contract had been broken, | 
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The imposition of an inheritance 
tax on a transfer by an irrevocable 
deed of trust which reserved to the 
seltlor the income for life, then to 
her husband for life, with remainder 
over was held not to offend the Four- 
teenth Amendment or any other pro- 
vision of the Federal Constitution. 
The court affirmed a decision by the 
Connecticut Supreme Court of Errors 
which held that the property which 
was subject of the transfer passed “by 
deed, grant, or gift intended to taxe 
effect in possession or enjoyment at 
the death of the grantor or donor.” 
The trust was created after the enact- 
ment of the Connecticut Succession 
Tax Act of 1923 under which the tar 
was imposed, 


Guaranty Trust COMPANY OF NEW 
YorK, ExXec., ETC. 
v. 
WILLIAM BLopGcETT, TaX COMMISSIONER. 
Supreme Court of the United States. 
No. 217 


| On appeal from the Superior Court, Fair- 


field County, Connecticut. 

Grecory HANKIN (R. L. REDFIELD and HI, 
Lockwoop & ReprieLtp with him on the 
brief), for appellant; FarwetL Kwapp, 
Assistant Tax Commissioner (Ernest L. 
AVERILL, Deputy Attorney General, with 
him on the brief), for appellee. 

Opinion of the Court 
Jan. 9, 1933 
Mr. Justice SutHertanp delivered the 
opinion of the court. 
The Connecticut Succession Tax Act of 

1923 contains the following provision: 

“All property and any interest therein 
owned by a resident of this State at the 
time of his decease, * * * Which shall 


pass by will or inheritance under the laws | 


of this State; and all gifts of such property 
by deed, grant or other conveyance, made 
in contemplation of the death of the 
grantor or donor, or intended to take effect 
in possession or enjoyment at or after the 
death of such grantor or donor, shall be 


subject to the tax herein _prescribed.” 
Chap, 190, Pub. Acts, 1923, section 1. 

On Dec. 28, 1926, while this act was in 
force, Harriet D. Sewell executed an ir- 


revocable deed of trust to appellant, trans- | 


ferring certain securities, by which deed 
it was provided that the trustee collect the 
income and pay it to Mrs. Sewell during 
her life. Thereafter, the income was to 
be paid to ker husband for his life, and 
upon his death the trustee was directed to 


pay and transfer the principal of the trust | 


absolutely to their daughter if she sur- 
vived, but if not, then to the issue of the 
daughter, with a gift over in default of 
such issue. Mrs. Sewell died May 20, 1930, 
domiciled in Connecticut. 

The State Supreme Court held.that the 
statute recognized the distinction between 
taking effect in possession or enjoyment 
and vesting in right, title or interest, and 
intended to reach a shifting of the enjoy- 
ment of property although such shifting 
followed necessarily from a prior transfer 
of title inter vivos; that within the mean- 
ing and descripiion of 
transfer in question was a gift intended 
to take effect in possession or enjoyment 
at or after the death of the donor, and, 
therefore, was subject to the succession 


| tax; and that the imposition of such tax 


the statute, the | 


| dia not offend against the Fourteenth 
Amendment or any other provision of the 
Federal Constitution. 114 Conn. 207. 
Appellant, first contends that while the 
court below expressly upheld the tax‘un- 
der the act of 1923, it nevertheless gave 
effect to the later and more specific act 
of 1929 (Pub. Acts, c. 299, sections 1 and 

2), and thereby the contract impairment 

clause of the Federal Constitution was in- 

fringed. This contention must be rejected. 

We are not at liberty to disregard’ the 

explicit holding of the State court as to 

the basis of its decision, except for con- 
vincing reasons, which here we are un- 

able to find. Compare Columbia Ry.. v. 

South Carolina, 261 U. S. 236, 245-247. 

The entire effort of the court upon this 

point plainly was directed towards sus- 

taining the view that the event sought 
to be taxed fell within the provisions of 
the act ‘of 1923. There is a reference 
to the act of 1929, but the decision is 
, definitely put upop the act. of 1923, and 
is supported by considerations of such 
weight as fo leave no occasion for de- 
pendence upon the later act; and the sup- 
position that in fact effect was given to 
it is without warrant: ‘ 
Since the court below construed the 
act of 1932, without regard to the act of 

1929, as embracing the event sought to be 

taxed, and since in that view the question 

of contract impairment does not arise, we 
| are bound by the decision of that court as 
| though the meaning as fixed by the court 
had been expressed in the statute itself irv 
| specific words. Great Northern Ry. Co. v. 
Sunburst Oil & Refining Co, — U. Ss. — 
(Dec. 5, 1932); Knights of Pythias v. 
Meyer, 265 U. S. 30, 32. 

In that view. the tax was imposed upon 
an event generated by the death of the 
decedent. That such a tax does not con- 
flict with any provision of the Federal 
Constitution. is clearly stated by this 
court in Coolidge v. Long, 282 U. S. 582, 
596. There a similar tax was held bad be- 
| cause the State statute imposing it was 
passed after the creation of- the trusts; 
but the court said: “Undoubtedly the 
State has power to lay such an excise 
upon property so passing after the taking 
effect of the taxing Act.” While, strictly, 
that statement was not necesse . to the 
decision, we follow it as expressing the 
settled conviction of this court, and, ‘so 
far asthe Federal Constitution is con- 
cerned, sustain the validity:of the act of 
1923 as construed by the State court. 

Judgment affirmed. 

xk * | 

The court held that petitioner, who 
had a contingent claim against re- 
spondent which did not vest until sev- 
eral days after a conveyance without 
consideration by respondent of all her 
real estate, had a claim provable in 
bankruptcy at the time of the alleged 
fraudulent conveyance by respondent, 
under section 3a of the Bankruptcy 

Act. The petitioner’s contention that 

the term “creditors” in section 3a in- 

cludes contingent creditors was sus- 
tained. 


| AMERICAN SECURITY COMPANY OF NEW YORK 
v. 
TERESA MAROTTA, 
Supreme Court of the United States. 
No. 131. 
On writ of certiorari to the Circuit Court 





January 10, 1933 


INDEX 
PAGE 


125 31 





of Appeals for the First Circuit. 
Harry LeBaron Sampson for petitioner; 
submitted on brief by Grorce I. CoHEN 


tor holding a claim provable at the time 


and JosepH Santosuosso for respondent. | 


Opinion of the Court 
Jan. 9, 1933 


Mr. Justice BuTLer delivered the opinion 
of the Court. 


July 16, 1930, petitioner claiming to be 
a creditor of respondent’in an amount ex- 
ceeding $7,000 filed a petition in bank- 
ruptcy against her tn the United States 
District Court for Massachusetts. It al- 
leged that on March 18, 1930, she conveyed 


her property with intent to hinder, delay | 


and defraud her creditors including the 
petitioner and that she was insolvent. 
Respondent’s answer denied that she com- 
mitted the alleged act of bankruptcy or 
was insolvent or that petitioner was a 
creditor or had a provable claim against 
her. The court heard the case on evidence 
taken by, and the report of, a special mas- 
ter, made findings of fact and adjudged 
respondent a bankrupt. 
of Appeals reversed. 57 F. (2d) 830. 


material to our decision, may be briefly 
stated: 

Under date of April 18, 1927, one 
Mogliani as.principal and petitioner as 
surety executed a bond for $15,000 to the 
treasurer of the Commonwealth of Massa- 
chusetts to secure, among other things, the 
payment of any judgment that might be 
obtained in an action against the principal 
for injury resulting to any person by rea- 
son of the discharge of fireworks by him 
at a public exhibition. The bond was 
made and delivered pursuant to Massa- 
chusetts G. L., 1921, c. 148, section 57 C. D. 
Acts, 1921, c. 500. Petitioner became surety 
in accordance with an application executed 
by respondent and in reliance upon her 
agreement to indemnify it against every 
claim or liability arising on the bond. The 
application afid agreement were accom- 
panied by a financial statement made py 
her showing that in addition to consider- 
able cash she owned several pieces of real 
estate worth much more than the amount 
of the bond. Sept. 26, 1927, one Beatrice 
Ricci was injured by fireworks discharged 
at a public exhibition under the direction 
of Mogliani. She sued him for damages 
and, March 4, 1930, got a verdict 
$10,000. March 18 respondent conveyed 
all her real estate to one Muollo and on 
the same day he mortgaged a part of it 
and quit-claimed all to her husband to be 
held by the latter in trust for the benefit of 
their children. These conveyances covered 
all respondent’s property and were made 


for* 


of such conveyance and held that peti- 


tioner’s claim against respondent was 
contingent and not provable until the 


| entry of the judgment against Mogliani 
| and that therefore respondent committed 


no act of bankruptcy. And it directed the 


| district court to dismiss the petition. 


; construed as follows: 


The Circuit Court | 


without consideration and with specific in- | 


tent on her part to hinder, delay and de- 
fraud the petitioner, her only creditor. 
The verdict having been reduced, judg- 
ment was entered April 10, 1930, in favor 
of Ricci and against Mogliani for $6,650.48. 
Unable to collect from him, she demanded 
payment from petitioner. And April 18, 


1930, conformably to the statute, a suit on | 
the bond was brought against petitioner | 
to recover for her the amount of the judg- | 


ment. Some time before it filed the peti- 
tion in bankruptcy petitioner paid to her 


attorney the sum claimed and judgment | 


was entered against it for that amount. 
The Circuit Court of Appea:s sustained 
respondent’s contention that to constitute 
an act of bankruptcy, a fraudulent trans- 
fer must hinder, delay or defraud a credi- 


ay 


| Fed. Cas. 


Unless required by the Act, the mean- 


| 


other purpose, Congress must be deemed 


to have intended that in section 3a (1) 


| “creditors” should be given the meaning 
| usually attributed to it when used in the 


| v. Kyerson, 128 Fed. 701, 703. 


ing of the word “creditors” as used in sec. | 


3a (1) 


is not to be restricted to those | 


whose claims are provable at the time of | 
| the fraudulent conveyance. 


Section 1 declares: “The words and 
phrases used in this Act and in proceed- 
ings pursuant hereto shall, unless the 
same be inconsistent with the context, be 
* * * (9) ‘creditor’ 
shall include anyone who owns a demand 
or claim provable in ‘bankruptcy, and may 
include his duly authorized agv.nt, at- 
torney, or proxy.”'11 U. S. C., sec. 1. And 
sec. 3a contains the following: “Acts of 
dyankruptcy by a person shall consist of his 
having (1) conveyed, transferred, con- 
cealed, or removed, or permitted to be can- 
cealed or removed, any part of his prop- 


The substance of the findings, so far as |‘erty witli intent to hinder, delay, ot de- 


| petitioner at the time respondent 
| une transfer 
| agalust fraudulent conveyance. 


common law definition of fraudulent con- 
veyances. See Coder v. Arts. 213 U.S. 
223, 242. Lansiig Boiler & Engine Works 
Gituens v. 
Shifner, 112 Fed. 505. Under tire com- 
mon iaw rule a credi:cr having only a 
coniingent claim, such as was that of the 
made 
is protected 

And pe- 
it became 


in question, 


titioner, from ‘i:e time that 


| surety on Mogliani’s bond was entitl=d as 


| that rwe. 


| V. Hatirem, 138 Ore. 358, 364. 


fraud his creditors, or any of then#” 11 U. | 


S. C., sec. 21a. 
that at common law the word “creditors” 
has a broader meaning. But the court 
construed the definition of creditor, sec. 
1 (9), to be comprehensive and the word 
“include” to be one of limitation, 
equivalent of “include only,” and to ex- 
clude every person not having a demand 
presently provable. Its ruling that re- 
spondent’s transfer of her property to de- 
fraud petitioner was not an act of bank- 
ruptcy rests upo_ that construction. 

In definite provisions of statutes and 
other writings, “include” is frequently, if 
not generally, used as a word of extension 
or enlargement rather than as one of limi- 
tation or enumeration. Fraser v. Bentel, 
161 Cal. 390, 394. People ex rel. Estate of 
Woolworth v. S. T. Somm., 200 App. Div. 
287, 289. Matter of Goetz, 71 App. Div. 
272, 275. Calhoun v. Memphis & P. R. Co. 
No. 2309. Cooper v. Stinson, 
5 Minn. 522. Subject to the effect prop- 
erly to be given to context, section 1 pre- 


The decision below shows | 


the | 


scribes the constructions to be put upon | 


various words and phrases used tn_the act. 
Some of the definite clauses commence 
with “shall include” others with “shall 
mean.” The former is used in 18 instances 
and the latter’in nine instances, and in 
two both are used. When the section as 
a whole is regarded, it is evident that 
these verbs are not sed synonmously or 
loosely but with discrimination and a pur- 
pose to give to each a meaning not at- 
tributable to the other. It is obvious that, 
in some instances at least “shall include” 
is used without implication that any ex- 


clusion is intended. Subsections (6) and | 


(7), in each of which both verbs are em- 
ployed, illustrate the use of “shall inean” 


to enumerate and restrict and of “shall | 


include” to enlarge and extgnd. Subsec- 
tion (17) declares “oath” ‘shall include 
affirmation. Subsection (19) declares 


“persons” shall include corporations, offi- | 


cers, partnerships, and women. 
not mentioned. In these instances the 
verb is used to expand, not to restrict. It 
is plain that “shall include” as used in 
subsection (9) when taken in connection 
with other parts of the section cannot rea- 
sonably be read to be the equivalent of 
“shall mean” or “shall include only.” 
There being nothing to indicate any 


Men are | 


| 


a creditor under the agreement to invoke 
Yecur v. Weeks, 104 Ala. 331, 
341. Whitehouse v Bolster, 95 Me. 453. 
Mowry v. Reed, 187 Mass. 174, 177. Scone 
v. Myers, 9 Minn. 287, 294. Cook v. John- 
son, 12 N. J. Ey. 51 American Su-ety Co. 
U. S. Fi- 
delity & Guaranty Co. v. Centropolis Bank, 
i7 F. (2d) 913, 916. Thomson y. Crane 
*3 Fed 327, svi. 

As the Circuit Court) of Appeals upon 
Se of sections 1 (9) and 3a (1) 
whith we held erroneous, disposed of the 
case without deciding other questions 
there raised, the decree will be reversed 
and the case will be remanded to that 
court for further consideration and pro- 
ceedings in harmony with this opinion. 

Reversed and remanded. 

* +2 

The holder of a lapsed policy of war- 
risk insurance, who reinstated and 
converted it into an ordinary life 
policy and thereafter surrendered this 
policy upon payment of its cash sur- 
render value, is entitled to recover, 
the court decided, upon the original 
term policy for total and permanent 
disability. The court construed sec- 
tion 307 of the World War Veterans’ 

Act of 1924, as amended by the act of 

July 3, 1930, as giving the insured an 

incontestible right to recovery on the 

prior policy, despite conversion. 


UNITED STATES 
v. 
CLARENCE P. ARZNER. 

Supreme Court of the United States. 

No. 191. 

On writ of certiorari to the Circuit Court 
of Appeals for the Ninth Circuit. 

Pau. D. Mituer (THomaAs D. THACHER, So- 
licitor General, Roy St. Lewis, Assistant 
Attorney General, and W. Ciirtron STONE 
with him on the brief), for petitioner; 
SaMvEL H. WILLIAMS (CHAEWICK & CHAD- 
wick, STEPHEN F. CHADWICK and ORVILLE 
H. Mitts with him on the brief), for 
respondent. 

Opinion of the Court 
Jan. 9, 1933 

Mr. Justice McRreYNOLDs delivered the 
opinion of the court. 

Respondent Arzner enlisted in the Army 
March 29, 1918, and was discharged Jan. 
16, 1919. While in the service he took 
out a war-risk insurance policy for $10,000 
on which premiums were paid through 
Jan., 1919. The policy lapsed; but March 
1, 1920; it was reinstated and then con- 
verted into an ordinary life policy. Premi- 
ums upon the latter were paid through 
Feb., 1921. The respaqndent then gave up 
$5,000 of it and received the cash surrender 
value—$45.00; he surrendered the remain- 


‘ 
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ing $5,000 in Dec., 1921, and accepted the 
value—$18.30. 

March 5, 1929, he began this proceeding 
in the United States District Court. He 


alleged total disability, resulting from in- | 


juries received in battle, commencing in 
1918 and sought recovery under his original 
war-risk insurance policy of 1918—$57.50 
. per month. 
Upon properly framed issues the cause 
went to trial in June, 1931. The injury 


returned a verdict in his favor. 
propriate judgment followed; the Circuit 
Court of Appeals, Ninth Circuit affirmed. 

Because of conflicting views in the cir- 
cuit courts of appeals we granted certiorari. 

Here, it is said, that the court below 
erred in holding that respondent was en- 


titled to-recover upon his original policy | 


since at the time final judgment wen 
down he could not surrender the converted 
Policy as required by Section 307, Amended 
World War Veterans’ Act /1924; c. 20, 43 
Stat. 607, 627; Act July 3, 1930, c. 840, 46 
Stat. 991, 1001. The facts are not in dis- 
pute. 

Prior to July, 1930, Federal courts held 
divergent views concerning the rights of 
vetreans whose original term insurance 
polices had lapsed and thereafter had 
been reinstated or converted into some 
other form. Stevens v. United States, 29 
F. (2d) 904; United States v. Buzard, 33 F. 





(2d) 883; United States v. Kusnierz, 33 F. 
(2d) 887; United States v. Cross, 33 F. (2d) 
887; United States v. Allen, 33 F. (2d) 888. 
United States v. Barker, 36 F. (2d) 556; 
Duggan v. United States, 36 F. (2d) 804; 
Franks v. United States, 43 F. (2d) 455. 
United States v. Golden, 34 F. (2d) 367; 
United States v. Acker, 35 F. (2d) 646; 
United States v. Schweppe, 38 F. (2d) 595, 
Woolfolk v. United States, 44 F. @d) 701; 
Crawford v. United States, 40 F. (2d) 199; 
United States v. Andrews, 43 F. (2d) 80. 
With 
liberal treatment to those veterans who at | 
any time had becomé entitled to receive 


benefits under any insurance policy, Con- | 


gress by the Act of July 3, 1930, amended 
World War Veteran’s Act, supra, so as to | 
Tead— j 

“All contracts or policies of insurance 
heretofore or hereafter issued, reinstated, 


or converted shall be iricontestable from | 


the date of issuance, reinstatement, or | 
conversion, except for fraud, nonpayment 
of premiums, or on the ground that the | 
applicant was not a member of the mili- 
tary or naval forces of the United States, 
and subject to the provisions of section 
23; Provided, That the insured under such | 
contract or policy may, without prejudic- | 
ing his rights, elect to make claim to the | 
bureau or to bring suit under section 19 
of this Act on any prior contract or policy, 
and if found entitled theréto, shall, upon 
surrerfder of any subsequenc contract or 
policy, be entitled to payments under the 
prior contract or policy; Provided further, 
_ That this section shall be deemed to be 
_ effective as of April 6, 1917, and applicable 
from that date to all cotracts or policies 
‘of insurance.” 
When the trial court rendered final 
judgment respondent had given up his 


the evident purpose to accord | 





converted policy and therefore could not 
surrender it again. For petitioner it is 
~said, that being unable to comply with 
the literal terms of the 1930 amendment | 
he could not recover under the original | 
(1918) policy. Also—‘‘The Government, of | 
course, does not question the right of a | 


4 


\ 
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veteran who has converted his term jn- 


surance to sue on his prior policy, even | 
| if he has allowed the converted policy to 


lapse, provided he surrenders the con- 
verted policy.” The suggested construc- 
tion of the statute is too narrow. It would 
deprive veterans of a right which we 
think Congress intended to confer. The 
probable reason for requiring surrender 
of the subsequent contract or policy was 


| to prevent any further claim and thus 
found respondent’s total and permanent | 
disability commenced Sept. 29, 1918, and | 
An ap- | 


silence controversy. 

Undoubtedly, respondent became en- 
titled in September, 1918, during the life 
of his original policy, to the benefits there- 


in provided.. And we think Congress by | 


the Act of 1930 intended to permit him to 
assert the right which then accrued. To 
deprive him of this simply because he 
could not actually surrender a writing al- 


ready delivered to the United States would | 
deteat the generous purpose behind the | 
| enactment. 

True it is, respondent agreed to can- | 
cellation of his converted policy and ac- | miehanant. 


| cepted the surrender value—a portion ot 


the money paid by him for premiums 
thereon. But this action worked no ma- 
terial disadvantage to the Government. 
Indeed the veteran made payments when 


| in fact entitled to receive monthly bene- 
If the converted | 


fits for total disability. 
policy had bee allowed finally to lapse 
because of nonpayment of premiums, the 
agreement between the parties would have 
been fully complied with. Nevertheless 
the proper admission is that under such 


| circumstances there could have been a | 
| recovery on the original policy, upon ac- | 
| tual surrender of the expred polcy. The 


Government now has possesson of the 
cancelled converted policy and is in no 
worse position than it would be in the 
supposed circumstances. 
Affirmed. 
x «ek 
The Texas Assignment for the Ben- 
efit of Creditors Act, as construed by 
the Texas Supreme Act, is not repug- 
nant to the National Bankruptcy Act, 
the court decided, in holding that, 
in a garnishment suit brought by ap- 
pellants, judgment creditors of a cor- 
poration, against an assignee of the 
corporation under a general assign- 
ment for the benefit of creditors to 
which the appellants did not consent, 
the Supreme Court of Texas properly 
ruled that the Texas act had not been 
suspended by the Bankruptcy Act and 
therefore the appellant was not en- 
titled to attach the corporation’s as- 
sets converted into cash by the as- 
signee and held in trust by him for 
the benefit of creditors. 


HELEN C. JOHNSON, HEBERT F. JOHNSON JR., 
Henrietta J. LOUIS ET AL., ETC. 
v. 
ARTHUR Star. 
Supreme Court of the United States. 
No. 282. 

On appeal frdm the Supreme Court of 

_ Taxes. 

Wi.u1am T. ANprEss JR. (LEE GAMMAGE Car- 
Ter, C. C. Renrro, Roy C, LepBetter, and 
Cuartes 8. McComss with him on the 
brief), for appellee; submitted on brief 
by SpeARMAN Wess for appellants. 

Opinion of the Court 
Jan. 9, 1933 
Mr Justice Butier delivered the opinion 
ofthe court. 





| distribution of 
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January 10, 1933 


— 


tained a judgment for $113.20 against the’ 
Dallas Showcase & Manufacturing Com- 
pany. On that day the latter, being in- 


‘ solvent and having unsecured indebtedness 


of about -11,000, made to appellee a vol- 
untary assignment of ali its property for 
the benefit of its creditors. Appellants 
refused to accept def the consignment 
and brought garnishment proceedings in 
justice against the appellee. He answered 
that as such assignee, acting under Title 
12 of the Texas Revised Civil Statutes, 1925, 


| he had converted the atsigned property 


into cash and had $582.63 which, he in- 
sisted, was not subject to garnishment, 
The justice of the peace held him liable. 
He appealed to the county court and there 
the case was submitted on an agreed state- 
ment showing the facts aforesaid. The 
court held the State law in conflict with 


| the Bankruptcy Act and that therefore 
| the amount on hand was subject to gar- 


The Court of Civil Appeals 


| reversed, 44 S. W. (2d) 429, and the Su- 


preme Court approving its dpinion denied 
writ of error. — Tex. —. 

The sole question is whether as con- 
strued by its highest court, articles 261- 


| 274 of Title 12 are repugnant to the Bank- 


ruptcy Act. 
These provisions are derived from an 


| Act of March 24, 1879, (Acts’ 1879, p. 57) 


as amended, Acts 1883, p. 46. Evidently, 


| that statute was intended to take the 


place of the Bankruptcy Act of 1867, which 
was repealed in 1878. Cunningham v. 
Norton, 125 U. S. 77, 81. It established a 
complete system for the administration of 
property conveyed by insolvent debtors for 
the benefit of their creditors. Tracy v. 
Tuffly, 134 U. S. 206, 223. Every such as- 
signment is required to provide for ratable 
the insolvent’s estate 
among the consenting creditors and, 
whether or not so specified, is deemed suf- 


| ficient to pass all the assignor’s property 


to the assignee. Art. 261. “A debtor may 
make such assignment and shall there- 


|} upon stand discharged from all further 


liability to such consenting creditors. * * * 


| Such debtor shall not be discharged from 


liability to such creditor who does not 
receiye as much as one-third of the 
amount * * * allowed in his favor. * * *” 
Art. 263. Nonassenting creditors take 
nothing under the assignment, art. 265, 
but may garnishee any excess remaining 
after full payment of consenting creditors 
and the expenses of executing the assign- 
ment. Art. 271. 

“The statute in question is in no sense 


| an insolvent law, providing for the dis- 


charge of a debtor by a compliance with 
its terms without the consent of the cred- 
itor; but ts a statute which, for the bet- 
ter protection of creditors, prescribes a 
mode for the administration of the es- 
tates of insolvents under assignments 
made by the debtors themselves, which 
would be good at common law, unaided by 
the statute, and, like any other trust, could 
be enforced in a court of equity in the 
absence of a statute providing a mode of 
administration.” Keating v. Vaughn, 
(1884) 61 Tex. 518, 524. And see Leon & 


| H. Blum v. Welborne (1882), 58 Tex. 157, 


161. McKee v. Coffin (1886), 66 Tex. 304, 
Fant v. Elsbury (1887), 68 Tex. 1, 5. 
And in a case arising after the passage of 


the present Bankruptcy Act a lower court 


| nropounded the auestion whether this law 


Prior to March 13, 1931, appellants ob- | was suspended by the Bankruptcy Act. 


a 





January 10, 1933 


The Supreme Court, after reference to 
Boese vy. King, 108 U.S. 379, said: “The 
effect of the ruling [in that case] is that, 
in so far at léast as an insolvent law of 
a State provides for a release by the cred- 
itors, it is suspended by a bankrupt law 
of the United States, but that if the as- 
signment convey all the debtor’s property 
subject to the payment of his debts for the 
equal benefit of all his creditors who may 
accept under it, it is otherwise valid, ex- 
cept as against proceedings seasonably 
akem under the Bankrupt Act. Patty- 


oiner & Eubank Co. v. Cummins (1900), | 


93 Tex. 598, 604. And in a later case the 


court held that though the statute in so | 


far as it makes provision for exacting re- 
leases should be held to be an insolvent 
law, and therefore suspended by the Bank- 


| O’Neal, of Shreveport, 


ruptcy Act, one who had accepted and re- | 


ceived one-third of the amount of his 
claim under an assignment good at com- 
mon law, though exacting such release, 
where no proceedings were had under the 
Bankruptcy Act, thereby discharged the 
debtor from liability. Haijek & Simecek 
v. Luck (1903), 96 Tex. 517. 

In the case at bar the court of civil ap- 
peals for the fifth district observed the 
differences between State insolvency laws 
and those merely regulating voluntary 
assignments for the benefit of creditors 
and, following the rule established by the 
Texas supreme court that nonconsenting 
creditors may not seize property covered 
by such assignments, held that the fund 
in the hands of the assignee was not 
garnishable. And the supreme court, ap- 


| waukee, 
homa City, Okla.; and Frontis H. Moore, | 


proving that deceision and disapproving | 


one to the contrary announced by the 
court of civil appeals for the sixth district, 
Johnson v. Chapman Milling Co., 37 S. W. 
(2d) 776, held that “the questions at issue 
have been definitely settled by this court 
in the cases of ” Patty-Joiner & Eubank 
Co. v. Curhmins, supra, and Haijek & 
Simecek v. Luck, supra. 

Accepting as we do that court’s con- 
struction of the provisions in question, 
we are of opinion that they are not re- 
pugnant to the Bankruptcy Act. This 
case is ruled by our decision in Pobreslo 
v. Joseph M. Boyd Company, ~ U. Ss. —. 

Judgment affirmed. 


| certiorari 
of Appeals for the Seventh Circuit. 


Journal and Calendar 
Of the Supreme Court 
Of the United States 


Present: The Chief Justice, Mr. Justice 
Van Deventer, Mr. Justice McReynolds, 
Mr. Justice Brandeis, Mr. Justice Suther- 
land, Mr. Justice Butler, Mr. Justice Stone, 


Mr. Justice Roberts, and Mr. Justice Car- i 


dozo. 7 

Leonard Belford, of New York City; Ed- 
ward O’Toole, of New York City; Robt. J. 
La.; Edward - T. 
Seay, of Nashville, Tenn.; 
Agnew, of Seattle, Wash.; John V. Lovitt, 
of Philadelphia, Pa.; Wm. Martin, of Seat- 
tle, Wash.; Charles David Ashley, of Mil- 
is.; George W. Fields,,of Okla- 


of Montgomery, Ala., 
practice. 


were admitted to 


Decisions Aécompanied 


By Written Opinions 


No. 147. Sam Hawks, J. F. McKeel, and 
Lew Wentz, constituting the State Highway 


Henry Clay | 


| 


| Louisiana for 


| preme Court of the State of Texas. 





Commission of Oklahoma, et al., petitioners, | 


v. Charles H. Hamill and Willoughby G. 
Walling. On writ of certiorari to the United 
States Circuit Court of Appeals for the Tenth 
Circuit. Decree of the said Circuit Court of 
Appeals reversed with costs, and the decree of 
the District Court of the United States for 
the Western District of Oklahoma affirmed, 
and cause resumed to, the said District Court 
for further proceedings in conformity with 
the opinion of this court. 
Justice Cardozo. 

No. 308. The United States, 
Memphis Cotton Oil Company. 
certiorari to the Court of Claims. 
affirmed. Opinion by Mr. Justice Cardozo. 

No. 234. The United States of America, pe- 
titioner, v. Henry Prentiss & Company, 


On writ of 


| pellant, v. 
Opinion by Mr. | 
petitioner, v. | 


Judgment 
| liery Company. 


Enc, | 


On writ of certiorari to the United States Cir- | 
} cuit Court of Appeals for the Second Circuit. | 
Judgment reversed to the extent of the peti- | 


tioner’s objections’ thereto, and the cause re- 
manded to the 
States for the Southern District of New York 
for further proceedings, in conformity with 
the opinion of this Court. Opinion by Mr 
Justice Cardozo. 

No. 141. The United States, 
Factors & Finance Company. 
tiorari to the Court of Claims. Judgment af- 
firmed Opinion by Mr. Justice Cardozo. 

No. 264. The United States of America, 
pellant, v. 
Railroad Company. 
Court of the United States for the Northern 
District of Illinois. 
by Mr. Justice Robefts. 

No. 23. Interstate Commerce Commission, 


petitioner, v. 
On writ of cer- 


ap- 


District Court of the United | 


Chicago North Shore & Milwaukee | 
Appeal from the District | 


Decree affirmed. Opinion | 
| firmed and cause 


Public Utilities Commissioner of Oregon, etc., | 


and Public Utilities Commission of the State 
os Idaho, appellants, v 
Railroad & Navigation Company, 
Pacific Company, Great Northern 
Company, et al Appeal from the District 
Court of the United States for the District 
ot Oregon. Decree affirmed. Opinion by Mr 
Justice Roberts Dissenting opinion by 
Justice Cardozo in which Mr. Justice Brandeis 
and Mr. Justice Stone concur. 

No. 137. Aetna Life Insurance Company, 
etc., et al., petitioners v. Samuel 


Southern 


Oregon-Washington | 


outhern | Orders of Court 


Mr. | 


| 


D. Moses, | 


On writ of certiorari to the Court of Appeals | 


of the District of Columbia. Judgment re- 
versed with costs, and cause remanded to the 
said Court of Appeals for further proceedings 
in conformity with the opinion of this court. 
Opinion by Mr. Justice Stone. 

No. 192 David Burnet. Commissioner of 
Internal Revenue, petjtioner, v. Aluminum 
Goods Manufacturing Company. On writ of 


Judgment 
the 
by 


affirmed. and 
Circuit Court 
Justice Stone. 

No, 215. E. G. Palmer, petitioner, v. Mrs. 
Agnes B. McGraw) Bender, Administratrix of 
the Estate of Jacob O. Bender, late Collector 


said 
Mr, 


cause remanded to 
of Appeals. Opinion 


| question. 
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of Internal Revenue for the District of Louisi- 
ana. On writ of certiorari to the United 
States Circuit Court of Appeals for the Fifth 
Circuit. Judgment reversed with cogts, and 
cause remanded to the District Court of the 
United States for the Western District of 
further proceedings in con- 
formity with the-opinion of this court. Opin- 
ion by Mr. Justice Stone. 


No. 131. American Surety Company of New 
York, petitioner, v. Teresa Marotta. On writ 
of certiorari to the United States Circuit 
Court of Appeals for the First Circuit. De- 
cree reversed with costs, and cause remanded 
to the said Cigecuit Court of Appeals for 
further proceedings in conformity with the 
opinion of this court. Opinion by Mr. Justice 
Butler. 

No. 171. Mrs. J. H. Pebreslo, appellant, v. 
Joseph M. Boyd Company, Clarence E. Kern, 
L. D. Atkinson, et al. Appeal from the Su- 
preme Court of the State of Wisconsin. Judg- 
ment affirmed with costs. Opinion by Mr, 
Justice Butler. 

No. 282. Helen C. Johnson, Herbert F. John- 
son Jt., Henrietta J. Louis et al., etc., appel- 
lants, v. Arthur Star. Appeal from the Su- 
Judgment 
and cause remanded to the said 
Court. Opinion by Mr. Justice 


affirmeed, 
Supreme 
Butler. 

No. 128. Wabash Valley Zlectric Company, 
appellant, v. Ralph M. Young, John M. Mc- 
Airdle, Howell Ellis et al., ete. Appeal from 
the District Court of the United States for 
the Southern District of Indiana. Decree af- 
firmed with costs. Opinion by. Mr. Justice 
Sutherland. 

No, 194. Atlantic Coast Line Railroad Com- 
pany and William Smith, appellants, v. Kath- 
erine H. Ford. Appeal from the Supreme Court 
of the State of South Carolina. Judgment 
affirmed with costs. Opinion by Mr. Justice 
Sutherland 

No. 217. The Guaranty Trust Company of 
New York, as Executor of the Last Will and 
Testament of Harriet D. Sewell, deceased, ap- 
William H. Blodgett, Tax Commis- 
sioner. Appeal from the Superior Court of 
Fairfield County, State of Connec$icut. Judg- 
ment affirmed with costs. Opinion by Mr. 
Justice Sutherland. 

No. 314. Fairmount Glass Works, petitioner, 
v. Cub Fork Coal Company and Paragon Col- 
On writ of certiorari to the 
United States Circuit Court of Appeals for 
the Seventh Circuit. Judgment of the said 
Circuit Court of Appeals reversed with costs, 
and the judgment of the District Court of the 
United States for the Southern District of 
Indiana affirmed and cause remanded to the 
said District Court for further proceedings in 
conformity with the opinion of this Court. 
Opinion by Mr. Justice Brandeis. 

No. 182. Pinellas Ice & Cold Storage Com- 
pany, petitioner, v. Commissioner of Internal 
Revenue. On writ of certiorari to the United 
States Circuit Court of Appeals for the Fifth 
Circuit. Judgment affirmed and cause re- 
manded to the said Circuit Court of Appeals. 
Opinion by Mr. Justice McReynolds. 

No. 191. The United States of America, peti- 
tioner, v. Clarence P. Arzner. On writ of cere 
tiorari to the United States Circuit Court of 
Appeals for the Ninth Circuit. Judgment af- 
remanded to the District 
Court of the United States for the Western 
District of Washington. Opinion by Mr. 
Justice McReynolds. 


Announced by Chief Justice 


The Chief Justice announced the foll6wing 
order of the court: 

No. 441. Martin A. Leach, appellant, v. 
The People of the State of California. Appeal 
from the Supreme Court of the State of Cali- 
fornia. Per curiam: The appeal herein is dis- 
missed for the want of a substantial Federal 
Hall v. Gieger-Jones Co., 242 U. 8. 
539; Caldwell v. Sioux Falls Stock Yards Co., 
242 U. S. 559; Merrick v. N. W. Halsey & Co., 
242 U. S. 568; Sloman v. “ecurity Trust Co., 
281 U. S. 704; Waters-Pierce Oil Co., v. Texas 
(No. 1), 212 U. S. 86, 109; Bandini Co. v. 
Superior Court, 284 U. S. 8, 18; Sprouls v. 


| Binford, 286 U. S. 374, 393. 


to the United States Circuit Court | 


The Chief Justice said: 
“The other orders of the court appear upon 


| the list certified by the Chief Justice and filed 


with the clerk and Will 
orally.” 

No. —, Original. The State of New Jersey, 
complainant, v. The Commonwealth of Penn- 
sylvania, On consideration of the return to 


not be announced 
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the rule to show cause it is ordered that the 
motion for leave to file the bill of complaint 
herein be, and the same hereby is denied. 

No, ->, Original. 
et al., petitioners. Motion for leave to file 
petition for writ of mandamus denied. 

No. 563. Annie Reikes, petitioner, v. 
William Lowenstein, as Trustee in Bank- 
ruptcy of Meyer Reikes, Bankrupt. On _ peti- 
tion for writ of certiorari to the United States 
Circuit Court of Appeals for the Second Cir- 
cult. The motion for leave to proceed further 
herein in forma pauperis is denied for the 
Treason that the court, upon examination of 
the unprinted record herein submitted finds 
no. ground upon which a writ of certiorari 
should be issued. The petit 
tiorari is therefore also denied. 

No. 374. The People of the State of New 
York, petitioner, v. 
Charies E. McWilliams, Receivers, etc., et al. 
The motion to advance this case is denied. 

No. 499. The Moffat Tunnel League et al., 
appellants, v. The United States oi America, 
et al. In this case porbable jurisdiction is 
noted. 

567. United States v. Santos Flores. In this 
case porbable -jurisdiction is noted and the 
case is advanced and assigned for argument 
on Feb. 6 next. 


Petitions for Writs 


Of Certiorari Granted 


No. 518. Pacific Coast Steel Company, pe- 
titioner, v. John P. McLaughlin, United 
States Collector of Internal Revenue, etc. 
The tition for writ of certiorari in this 
case is granted, limited to the question of 
the effect of Section 278(e) of the Revenue 
Act of 1924. 

No. 531. Genevieve A. Clark, petitioner, v. 
The United States of America. Petition for 
writ of certiorari to the United States Cir- 
cuit Court of Appeals for the Eighth Circuit 
ranted and the case advanced and assigned 
or argument on Monday, Feb. 6, next. 

No. 523. Central Transfer Company, 
tioner, v. Terminal Railroad Association of 
St. Louis, et al. Petition for writ of certiorari 
to the United States Circuit Court of Ap- 
peals for t Eight Circuit granted, 

No. 526. The Baltimore and Ohio Railroad 
Company 
Company, petitioners, v. A. Spates Brady. 
Petition for writ of certiorari to the United 
States Circuit Court of Appeals for the Fourth 
Circuit granted. 

No. 537. Arthur C. Harvey Com 
tioner, v. John F. Malley and/or 
Nichels, former Collectors. Petition for writ 
of certiorari to the United States Circuit 
Court of Appeals for the First Circuit granted. 

No. 538. ard of Trustees of the University 
of Illinois, petitioner v. The United States of 
America. Petition for writ of certiorari to the 
United States Court of Customs and Patent 
Appeals granted. 


Petitions for Writs 


Of Certiorari Denied 


No. 521. Agnes .V. Birmingham, petitioner, 
v. Frank P. Graves, as State Commissioner of 
Education; and 

ANo. 522. Agnes V. Birmingham, petitioner, 
v. Frank P. Graves, as State Commissioner of 
Education. Petition for writs of certiorari to 
the Supreme Court and to the Court of Ap- 
Peals of the State of New York denied. 

No. 524. Manistique & Lake Superior Raii- 
road Company, petitioner, v. Elizabeth Mus- 
grove, Administratrix of the Estate of Thomas 
Musgrove, deceased. Petition for writ of cer- 
tiorari to the Supreme Court of the State 
of Michigan denied. 

No. 525. Wellington Britton, petitioner, v. 
The United States of America. Petition for 
writ of certiorari to the United States Circuit 
cae of Appeals for the Seventh Circuit de- 
nied. 

No. 527, Charles Broadway Rouss, Inc., and 
International Shoe Company, petitioners, v. 
The First National Bank of Columbus, Ga., 
et al. Petition for writ of certiorari to the 
United States Circuit Court of Appeals for 
the Fifth Circuit denied. 

No. 528. William A. Jamison, et al., doing 
business under the firm name and style of 
Arbuckle Bros., petitioners, v. The United 
States of America, as owner of the S. §8. 
“Lake Galera.”; and 

No. 529. William A. Jamison, et al., doing 
business under the firm name and style of 
Arbuckle Bros., petitfoners, v. The United 
States of America, as owner of the S&S. 8. 
“Lake Pachuta.” Petition for writs of cer- 
tiorari to the United States Circuit Court of 

for the Second Circuit denied, 
oe, $32, E. Ennalls Berl and Paul L. Hart, 


) 


peti- 
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m for writ of cer- | 


Mark M. Maclay and | 


and Western Maryland Railway | 
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SUPREME COURT DECISIONS 


receivers Lewis Oil Corporation, petitioners, 
v. Mrs. M. J. Crutcher, et al. Petition for 
writ of certiorari to the United States Cir- 
cuit Court of Appeals for the Fifth Circuit 
denied, 

No. 536. Binkley Coal Company, petitioner, 
v. James R. Henderson, as Trustee in Bank- 
ruptcy of Francisco Coal, Inc., et al. Petition 
for writ of certiorari to the United States 
Circuit Court of Appeals for the Seventh Cir- 
cult denied. 

No. 540. Chesapeake & Ohio Railway Com- 
pany, petitioner, v. Alliean Howard, Adminis- 
tratrix of the Estate of M, C. Howard, de- 
ceased. Petition for writ of certiorari to the 
Court of Appeals of the State of Kentucky 
denied. 

No. 542. Frank P. Doolittle, Executor of the 
Estate of George A. Hoagland, deceased, peti- 
tioner, v. A. H. Allen, Collector of Internal 
Revenue for the District of Nebraska. Peti- 
tion for writ of certiorari to the United States 
Circuit Court of Appeals for the Eighth Cir- 
cuit denied. 

No. 543, John F. Walsh, petitioner, v. The 
United States of America; 

No. 544, William’ D’agostin, petitioner, 
The United States of America; 

No. 545. Louis Dodaro, petitioner, The 
United States of America; and ‘' 

No. 546. Sam Capriola, petitioner, v. The 
United States of America. Petition for writs 
of certiorari to the United States Circuit 
Court of Appeals for the Seventh Circuit 
denied. 

No. ——, Original. Ex Parte: 
Moder, et al., petitioners. Leave grarited to 
withdraw motion for leave to file petition 
for writ of mandamus and-or prohibition on 
motion of Mr, Jesse C. Duke for the peti- 
tioners. 
| __No. Original. Ex Parte: Adolph R. 
| Moder, et al., petitioners. Motion for leave 
| to file petition for writ of habeaus corpus 

submitted by Mr. Jesse C. Duke for the peti- 
tioners, 

No. 20, Original. 
complainant, v. The State of Michigan. 
swer of the defendant presented. 


v. 


v. 





An- 


Oral Argumens# 
Heard by Court 


No. 138. 
C. Aderhold, Warden, United States Peni- 
tentiary, Atlanta, Ga. Argued by Mr. Dean G. 
Acheson for the petitioner, and by Mr. Paul 
D. Miller for the respondent. 

No. 504. Appalachian Coals, Incorporated, 
et al., appellants, v. The United States of 
America. Four hours allowed for oral argu- 
ment. Argument commenced by Mr. William 
J. Donovan fo rthe appellants. 

Adjourned until Jan. 10 at 12 o'clock when 
the day call will be—Nos. 504, 272, 278, 283. 
286, 293, 301, 304, 315, and 316 (317 and 318). 


Adolph R. | 


The State of Wisconsin, | 


Joseph F. Miller, petitioner, v. A. | 


| 
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Accounts, railroads, classification of collieries 
as nontransportation property, validity 
of order of Interstate Commerce Com- 
mission, 3. 

Aliens 

Deportation, limitations. 
Managing house of prostitution, deporta- 
tion for, 46. 

Seaman’s return from foreign voyage as 
new entry, 9. 
Penalty for bringing 
United States. 
Judicial review of departmental action, 

conclusiveness of finding, constitution- 
ality of statute, 54. 
Reliance on visa, refund of penalty, 52. 

Amendment, claims for refund of Federal in- 
come taxes after expiration of period 
from filing of original claim, 105, 107, 
109. 

Appeal 


Appealable orders, dismissal of counterclaim 
in patent infringement suit, appeal 
prior to determination of plaintiff's 
claim, 77. 

Assignment of error, insufficiency to raise 
question of constitutionality of statute, 
18 


excludable aliens to 


Instructions, review of failure to give, in 
absence of request or exception prior to 
submission of case to jury, 122. 


Supersedeas, entry or Judgment on bond 
without notice to surety, 34. 


Arrest, bench warrant, issuance by Federal 
district judge, discretion, mandamus to 
compel issuance, 58. 

Assignment for benefit of creditors, State stat- 
utes as affected by Federal Bankruptcy 
Act, 114, 126. 


Attorneys, accused’s right to benefit of coun- 
sel, court’s failure to make effective ap- 
pointment of counsel as denial of due 
process of law, 19. 

Rankragter. 

Act of bankruptcy, transfer to defraud cred- 
itor having claim not provable, contin- 
gent claim, 124. 

State statutes as to assignments for benefit 
of creditors as affected by Bankruptcy 
Act, 114, 126. 

Trustee's suit to recover preferential pay- 
ments, action at law or suit in equity, 
17. 

Bench warrants, issuance by Federal district 
judge, mandamus to compel, 58. 

Blue sky law, revocation of license, jurisdic- 
tion of Federal court to enjoin enforce- 
ment of order, failure of lidensee to ex- 
haust remedy in State court, validity of 
statute conferring administretive duties 
on courts, 46. 

Board of Tax Appeals, computation of defi- 
ciency after determination on merits, 
consideration of new issues, 50. 


Bonds 


Federal income tax, bond to stay collection 
of additional taxes, Government’s suit 
on, statute of limitations, 13. 

Supersedeas, entry ‘of judgment on bond 
without notice to surety, 34. x 

Bridges. 

State taxation of international bridge cor- 
poration, regulation of foreign commerce 
in violation of commerce clause, 53. 

Toll bridge, franchise to organizers of cor- 
poration, termination on expiration of 
corporation's charter, validity of per- 
petual franchise, 95. 

Capital stock tax, State tax imposed on inter- 
national bridge. corporation, violation of 
commerce clause, 53. 

Carriers, see Motor carriers, Railroads, Ship- 
ping. 

Cities, see Municipal corporations. 

Collision, damages, loss of use of tug during 


panes of repairs, spare boat doctrine, 


Congressional districts, validity of State Re- 
districting Act, requirements of Federal 
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Act of 1911 as to compactness of terri- 
tory and equality of population, 25. 
Conspiracy, to violate Mann Act between man 
and woman consenting to transporta- 
tion, 10. 
Constitutional law 
Construction of statute in favor of constitu- 
tionality, 99. 
Contracts, liberty of. 

Motor carriers, regulation of private con- 
tract Carriers, 63. 

Warranty law invalidating agreement of 
buyer of certain kinds of machinery, 
waiving right to rescind within reason- 
able time for unfitness, 49. 

Vegeen of legislative power, Food and 
rugs Act, misbranding. power of ad- 
ministrative department to make regu- 
oe permitting reasonable variations, 
Departments of Government, empowering 
courts to exercise administrative pow- 
ers, remedy in State court against re- 
vocation o: a sky law license, 46. 
Due process of law, see Due process of law. 
Equal protection of laws, see Equal protec- 
tion of laws. 


Impairment of obligation of contracts, see | 


Impairment of obligation of contracts. 
Informing accused of nature ara cause of 
accusation, Food and Drugs Act, mis- 
branding, provisions permitting reason- 
able variations, 16. 
Privileges and immunities, railroads, award 


of reparations, retroactive operation of 


State Commission's finding of unrea- 
sonableness of.rates, 42. 

Taking of private property withou, compen- 
sation, construction of fire ctation in 
park as affecting adjacent owners of 
residential property, 56. 

Contencts, see specific’ titles, Constitutional 
aw. 
Corporations, taxation. 

Capital stock tax, State tax imposed on in- 
ternational bridge corporation, violation 
of commerce clause, 53. 

Federal income tax, see Federal income tax. 

Counterclaim, patent infringement, jurisdic- 
tion of court, appealability of order dis- 
missing counterclaim for injunction 
ad to judgment on plaintiff's claim, 


Counties, toll bridge franchise granted to or- 
ganizers of corporation, termination on 
expiration of corporate charter, validity 
of perpetual franchise, 95. 

Courts 

See also Federal courts, stare decisis, Su- 
preme Court of United States. 

Adeenative duties, blue sky law, valid- 
ty. . 


Criminal law 

See also specific crimes, 

Counsel, accused's right to benefit of, 
court’s failure to make effective appoint- 
ment of counsel as violation of due 
process Clause, 19. 

Entrapment, as defense, construction of 
statute to exclude acts induced by -en- 
trapment, submission of defense to jury 
in liquor case, 87. 

Informing accused of nature and cause of 
accusation, Food and Drugs Act, mis- 
neending. rovisions permitting reason- 
able variatiorts, 16 

Plea, entrapment as defense under plea of 
not guilty, necessity of plea in bar. 87. 

Probation. revocation. summary proceeding. 
notice to probationer, abuse of privi- 
lege of leaving jail for dental work as 
ground for revocation, 60 

Damages 

New trial for excessiveness or 
review by Supreme Court of 
States, 122. 

Tug, loss of use of, during period of repairs, 


inadequacy, 
United 


effect of overtime use of other tugs, 


spare boat doctrine, 36. 
Death 
Employe, widow's acceptance of workmen's 
compensation as election, effect of death 
statute vesting right of action in per- 
sonal representative, 112. 


Seaman from shipowner’s negligent failure | 
to furnish medical care as death from | 
injuries caused by negligence | 


personal 
under Jones Act, 44. 

Dedication, park, as affecting pow>r to con- 
struct fire station in, 56. 

Delegation of legislative power, Food and 
Drugs Act, misbranding. power of ad- 
ministrative department to make regu- 
_ permitting reasonable variations, 


Deportation of aliens, see Aliens. 
District. of Columbia, parks, construction of 
fire station in, 56. 
Due process of law 
Aliens, penalty imposed for bringing exclud- 
able aliens to United States, conclusive- 
mess of departmental! finding, 54. 


t 


acs 


| Eminent domain, takin 


| Entrapment, 


| Equity, adequate remedy at 


| Excess profits tax, see Federal 
| Execution, receivership assets, 


Counsel, right of accused to benefit of, 
court’s failure to make effective sgpeins- 
aero counsel as denial of due proc- 
ess, 19. 

Electric rates, property used in serving city 
as segregated unit in fixing base for city 
rates, elements of valuation, fair re- 
turn, 118. . 

Food and Drugs Act, misbranding, provi- 
— permitting ree*onable variations, 


Judgment on supersedeas bond, entry with- 
Out notice to surety, 34. 

Motor carriers, State regulation of private 
contract carriers, 63. 

Oil owen orders, enforcement by mili- 

a, 78. 

Railroads. \ 

Accounting classification, collieries as non- 
transportation property, validity of or- 
eer $ Interstate Commerce Commis- 
sion, 3. 

Presumption thpt railroad’s failure to give 
signals at crossing Was proximate cause 
of injury. rebuttable presumption, 117. 

Rates, reparations, payment in accordance 
with approved schedule, prior to State 
commission’s finding of unreasonable- 
ness, 42. 

Sales, warranty law invalidating agreement 
of buyer of certain kinds of machinery, 
waiving right to rescind within reason- 
able time for unfitness, 49. 

Taking of private property for street im- 
provement without condemnation pro- 
ceeding, jurisdiction of Federal court to 
enjoin, 6. 

Taxation. 

Federal estate tax, -axation of one-half of 
Property on death of one of two joint 
tenants, effect of survivorship, 59. 

State succession tax, imposition on securi- 
ties transferred py irrevocable deed of 
trust, 124. 


Electric railways, securities, necessity of Inter- | 


state Commerce Commission's authoriza- 
tion of issue, 97. 


Electricity, rates, property used in serving city 


as segregated unit in fixing base for city 
soem elements of valuation, fair return, 
of property for street 
without condemnation 
proceeding as violation of dve process 
clause, jurisdiction of Feder-] court to 
enjoin, 6. 

liquor case, sufficiency of evi- 
dence for submission of defense to jury. 
construction of statute to exclude acts 
induced by entrapment, necessity of 
plea in bar, 87 


a protection of laws 
otor carriers, State regulation of private 
contract carriers, 63. 
Railroads, statutory presumption of 
Negligence, 18. 
Proximate cause, failure to give signals at 
crossing as proximate,cause of injury, 
117. 

Sales, warranty law invalidating agreement 
of buyer of certain kinds of machinery 
waiving right to rescind within 
sonable time for unfitness, 49 

law, bankrupt’s 


trustee’s suit.to recover preferential pay- 
ments. 17 


improvement 


income tax. 

levy On prop- 
rty in possession of corporation’s re- 
ceivers to satisfy judgment against indi- 
vidual who had transferred assets to 
corporation to obtain receivership, 41. 
improvement without condemnation 
proceedings as taking of property with- 
Out due process of law, 6. 

Transfer from equity to law side of court, 
time of application, 17. 


Federal estate tax, joint tenants, taxation of | 


one-half of property on death of one 
of two joint tenants, vesting of right 


to whole estate at time of creation of | 


estate or death of joint tenant, 59. 
Federal income tax 


Affiliated corporations, manufacturing cor- 


poration’s purchase of all stock of sales | 


corporation, 111. 


Bond to stay collection of additional taxes, 
Government's suit on, statute of limita: 
tion, 13 

Capital gains, oil and gas lease, cash con- 
sideration received by fee owner as gain 
from sale of capital assets, 5 

Deductions. 

Depletion, oil lease, 
royalties, 47, 120. 
Loss sustained by corporation in transac- 
tions with estate of decedent who had 
been sole stockholder, estate and corpo- 

ration as separate entities, 74. 
Loss sustained by taxpayer in payment of 


+ 


cash bonus, advance 





| Fire station, 


| Franchises, 


rea- | 
| Fraudulent conveyances 


¢ | Injunctions, 
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notes of corporation of which he was 
the majority stockholder, ‘business reg- 
ularly carried on” by taxpayer, 73. 

Stock of sales corporation purchased by 
manufacturing corporation, worthless- 
ness of stock, advances to sales corpora- 
tion, 111. 


Worthlessness of stock of corporation of 
which taxpayer was sole stockholder, 
corporation as “business regularly car- 
ried on’ by taxpayer, 75. 

Deficiency, computation by Board of Tax 
Appeals after determination on merits, 
consideration of new issues, 50. 

Excess profits tax, loss sustained by manu- 
facturing corporation on purchase of 
stock of sales corporation, advances to 
sales corporation, 111. 

Gain, corporation's transfer of assets to new 
corporation, profit as gain subject to 
taxation. consolidation of two corpora- 
tions as reorganizatin within Revenue 
Act, 115. 

Refunds, statute of limitations, filing of 
amended claim after expiration of pe- 
riod, 105, 107, 109. 

Royalties received by corporation as lessor 
of coal land as taxable income as dis- 
tinguished from payments for capital 
assets, income of— 

Corporation, 50. 

Stockholder to whom royalties 
tributed as dividends, 50. 

Federal courts 

Bench warrant, original jurisdiction of Su- 
preme Court of United States to com- 
pel Federal judge to issue, 58. 

Blue sky law, jurisdiction of court to en- 
join enforcement of order revoking li- 
cense, licensee’s failure to exhaust rem- 
edy in State court, 46. 

Costs, bonds or deposits, exemption of sea- 
men, 53. ‘ 

Injunction restraining State officials in 
involving local rights, 95 

Interstate Commerce Commission’s order, 
negative form of order as affecting juris- 
diction, 67. 

Martia! law for enforcement of oil produc- 
tion orders, jurisdiction to enjoin en- 

- forcgment, 78. 

Patent ‘infringement 
counterclaim, 77. 

Substantial Federai question, appropriation 
by city of private property for street 

Fire, destruction of cargo on vessel, exemp- 
tion of shipowner from liability under 
fire statute, 76. 
power 
park, 56. 


are dis- 


sult 


suit, jurisdiction of 


to city to construct, in 


Food and Drugs Act, misbranding, provisions 


permitting reasomeble variation, con- 
struction and, validity of statute. 16. 
Foreign commerce, State regulation, taxation 
of international bridge corporation, 53. 
Fourteenth Amendment, see Due process of 
law, Equal protection of laws. 
toll bridge, granting of franchise 
to organizers of corporation, termination 
on expiration of corporate — charter, 
validity of perpetual franchise, 95. 


Bankruptcy, transfer as act of, creditor hav- 
ing contingent claim as creditor within 
statute, 124. 

Solvent individual's organization of, and 
transfer of assets to, corporation to ob- 
tain Federal court receivership, 41 

Full faith and credit, State court judgment 
in Federal court suit to restrain en- 
forcement for want of jurisdiction, 34. 

General average, liability of United States for 
services of adjusters, 92 


| Gifts, succession tax, imposition on securities 


transferred by irrevocable deed of trust, 
124. 

Governor, martial 
forcement of 
tion of oil, 78. 

Highways, use of, regulation of private con- 
tract carriers, validity of statute, 63. 

Immigration, see Aliens. 

Impairment of obligation of contracts 

Railroad rates, reparations, payment accord- 
ing to approved schedule prior to State 
comniission’s finding of wunreasonable- 
ness, 42 

Succession tax, imposition on _ securities 
transferred by irrevocable deed of trust, 
124. 

Income tax, see Federal income tax. / 

Inheritance tax, securities trangferred by ir- 

» revocable ‘deed of trust, 124. 

Federal court's issuance of, re- 
straining State officials in suit involving 
purely local rights, 95. 

Insolvency, effect of Bankruptcy Act on State 
statutes providing for voluntary assign- 
ments for benefit of creditors, 114, 126. 


4 


law, declaration, for tu- 
orders curtailing produc- 
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Instructions, review of failure to give in ab- | Parties, workmen's compensation, suit against | 
sence of request or exception prior to | 


submission of case to jury, 122. 
Insurance 
Life insurance, failure to deliver copy of 
application with policy, 
as affecting’ defense based on policy 
itself, 8. 
War risk insurance, see War risk insurance. 
Workmen’s compensation, 
compensation. 
Interstate commerce, state statute creating 
presumption that railroad’s failure to 
Bive signals at crossing was proximate 
cause of injury as burden on, 117. 
Interstate Commerce Commission 
Accounting classification, collieties owned 
and operated by carrier for fuel supply 
as nontransportation property, ,3. 
Extension of line into new territory, 
of Commission to compel, 99. 
Guaranteed income for period following 
Federal control, conclusiveness of Com- 
mission’s certificate as to amount due, 1. 
Lease of other railroads, approv™! by Com- 
mission, validity of order, validity of 
statute authorizing approvai in “public 
interest,” 11. 
Negative form of order, jurisdiction of court, 
divisions of joint rates, 67. 


power 


under statute, | 


see Workmen's 


third party by employer for use of insur- 
ance carrier after payment of compen- 
sation, effect of death statute vesting 

} Tight of action in personal répresenta- 
tive, 112. 


Patents, infringement, counterclaim, jurisdic- 
tion of Federal court, appealability of 
order dismissing counterclaim prior to 
judgment on plaintiff's claim, 77. 


| Penalties, bringing excludable aliens to United 


| Pilots, towage, 


| Presumptions, 


Rates, divisions of joint rates, negative form 


of order 
court, 67. 
Securities, authorization of 
state Commerce Commission, 
terurban railway, 97. 
Valuation, mandamus 
valuation of 
rights, 29. 
Intoxicating liquor 
See also Search and seizure. 
Entrapment. as defense, sufficiency 
dence for submission to jury, 87. 

Joint tenancy, Federal estate tzx, time of 
vesting of right to whole estate as sur- 
vivor, 59. 

Judgments, see Res judicata. 

Jury, right to trial by, bankrupt’s trustee’s 

7 suit to recover preferential payments, 17. 

Leases, railroads, approval by Interstate Com- 
merce: Commission, 11 

Life insurance, failure to deliver copy of ap- 
plication with policy, under statute, as 
affecting defense based on olicy it- 
self. 8. 

Mandamus 

Bench warrant, writ to compel Federal dis- 
trict judge to issue, discretion of 
court, 58. 

Interstate Commerce Commission’s valua- 
tion of trackage and terminal rights, 29. 

Supreme Court of United States, original 
jurisdiction, 58. 

Mann Act, violation by woman ccnsenting to 
transportation, conspiracy ty man and 
woman to violate act, 10 

Master and servant, see Seamen. 

Militia, enforcement of oil production orders, 
Federal court’s power to enjoin, due 
process of law, 78. 

Misbranding, construction 
provision of Federal 
Act permitting re -onable variation, 16. 

Motor carriers, private contract carriers, va- 
lidity of State regulations, 63 

Municipal corporations 

Electric rates, property 
as segregated unit 
city rates, 118. 

Park, construction of fire station in, rights 
oe adjacent fesidential property owners, 


as affecting jurisdiction of 


electric in- 


to compel 


specific 
trackage and 


terminal 


of evi- 


and validity of 
Food and Drugs 


used in serving city 


Street improvement, taking of private prop- 
erty without condemnation proceeding 
as violation of due process clause, juris- 
diction of Federal court to enjoin, 6. 

Negligence 

Pilot of vessel in tow, towage company’s 
liability for negligence of, validity of 
pilotage clause, 51. 

Railroads, validity of statute creating pre- 
sumption of Negligence, 18. 

Proximate cause, of 
117. 
Shipowner, death due to failure to furnish 
sick seaman medical care as death from 
“personal injuries” caused P peels 
gence, liability under Jones Act, 
Negroes, court’s failure to make Series ap- 
ointment of counsel for nonresident 
egroes charged with rape as denial of 
due process of law, 19. 
New trial, review by Supreme Court of 
granting or denial of, for cessiveness 
or inadequacy of verdict, 122. 
Oil and gas 

Leases, Federal income tax, 5, 47, 120. 

Regulation of production, enforcement by 
State militia, power of Governor to de- 
clare martial law, judicial power of Fed- 
eral courts, due process ot lew, 78. 

Parks, al of city to construct fire station 
in, 


) 


issue by Inter- | 


in fixing base for | 


injuries at crossings, | 
| Res 


| Sales, warranty 


* States, see Aliens. 

Perpetuities, franchise to operate toll bridge, 
validity of perpetual franchise, 95. 
validity of pilotage clause, 51, 

Police power 

Motor carriers, regulation of private con- 
tract carriers, 63. 

Sales, Warranty law giving buyer of certain 
kinds of machinery reasonable time for 
rescission for unfitness, 49. 

railroads, validity 
creating presumption of 

Negligence in operation, 18. 

Proximate cause, failure to give signals at 
crossing as cause of injury, 117. 


Privileges and immunities, railroads, award ot 
reparations, retroaetive ope-ation of 
State Commission’s finding of unrea- 
sonableness of rates, 42. 

Probation, revocation, summary proceedings, 
notice to probationer, abuse of privilege 
of leaving jail for dental work as ground 
for revocation, 60: 

Prostitution 

Deportation of alien for managing house of, 
limitations, 46 

Mann Act, violation by woman, effect of 
woman's consent to transportation pro- 
cured by man, 10, 

Proximate cause, validéty 
rebuttable presumption 
failure to give signals 
cause of injury, 117. 

Public policy 

Entrapment as defense in criminal case, 87 
Sales. law invalidating agreement of buyer 
of certain kinds of machinery waiving 
right to rescind within reasonable time 
for unfitness, 49 
Public utilities, see specifie 
Railroads 
Accounting classification, collieries 
and operated for fuel supply as 
transportation property, 3 
Extension of line into new territory, power 
of Interstate Commerce Commission to 
compel, 99 
Federal control, conclusiveness of Interstate 
Commerce Commission's certificate as to 
guaranteed income, right of Govern- 
ment to recover alleged overpayment, 1. 
Lease of other railroads, approval by Inter- 
state Commerce Commission, 11 
Operation, validity of statutes creating pre- 
sumption of 
Negligence, 18 
Proximate cause, 
cause of injury, 


Rates 
Joint rates, divisions 
terstate Commerce 
negative form of order 4s 
ecourt’s jurisdiction, 67 
Reparations, payment prior 
mission’s finding of 
42 
Securities, necessity 
Commission’s authorization of issue 
electric interurban railway, 97. 
Valuation by Interstate Commerce Commis- 
sion, mandamus to compel specific valu- 
ation of trackage and terminal rights, 
29 
Rates, see Electricity, Motor carriers, Railroads. 
Reapportionment, congressional districts, va- 
lidity of State Redistricting Act, 25. 

Receivers, solvent individual's organization of, 

and transfer of assets to, corporation to 

obtain receivership, right of individual's 
judgment creditor to levy on property 

in hands of recivers, 41. 

judicata 

Federal income tax, decision in 
against collector, conclusiveness 
tion against Commissioner 
Revenue, 50. 

State court order denying motion to vacate 
judgment as res judicata 
court suit to enjoin 
judgment, 34. 

law invalidating agreement of 

certain kinds of machinery 


of statutes 


of statute creating 
taht railroad’s 
was proximate 


titles. 


owned 
non- 


117. 


established 
Commission's 


by In- 
order, 
affecting 


to State com- 
unreasonableness, 


of Interstate Commerce 


action 
in ac- 
of Internal 


enforcement of 


buyer of 


waiving right to rescind within reason- | 


able time for unfitness, 

deaiean 

Aliens, deportation, limitations, return from 
foreign voyage as new entfy, 9. 

Costs, exemption from requirement of bond 
or deposit, certiorari in Supreme Court, 
action under Jones Act as, suit to ‘‘en- 


validity, 49. 





failure to give signals as | 


| Statutes 


force laws made for their health and 
safety,” 53. 

Death of, caused by shipowner’s negligent 
failure to furnish medical care as death 
from personal injury, liability for death 
under Jones Act. 44. 

Injuries, venue, application of provisions 
of Jones Act to State court actions, 53. 

Search and seizure, warrants 

Dwelling, sufficiency of affidavit to show 
probable cause, 7. 

Execution, failure to execute within 10 days, 
extension of time by redating war- 
rant, 62. 

Shipping 

See also Aliens, Seamen, Towage. 

General average, liability of United States 
for services of general average adjust- 
ers, 92. 

Loss of cargo destroyed by fire, exemption 
of shipowner from lNability under fire 
statute, unseaworthiness at time of sail- 
ing, warranty, effect of bill of lading, 76. 

Special assessments, park, as affecting power 
to construct fire station in, 56. 
Stare decisis. 

Railroad rates, reparations, payment prior 
to State commission’s finding of unrea- 
sonableness, effect of prior decision con- 
struing statute, 42. 

State court decision construing State stat- 
ute, conclusiveness in Supreme Court of 
United States, 95. 

States, congressional districts, validity of Re- 
districting Act, 25. 


See also Constitutional “law; 
Construction 

Administrative interpretation, 36, 97. 

Conclusiveness of State court’s construc- 
tion of State statutes in Supreme Court 
of United States, 117, 126. 

Entrapment, construction 
exclude acts induced by, 

Punctuation, 16. 

Purpose, liberal construction to further, 87, 

Syntax, rules of, 46. 

Indefiniteness. 

Food and Drugs Act, provision permitting 
-reasonable variations, 16. 

Interstate Commerce Act, authority of 
Commission to approve lease of other 
railroads in “public interest,” 11. 

Statutes of limitation 
Deportation of aliens, 
Federal income tax. 

Refunds, filing of amended claim 
expiration of period, 105, 107, 109. 

Suit on bond to stay coilection of taxes, 
13 

Subrogation, workmen's compensation insur- 
ance carrier to employer's right of ac- 
tion against third person after payment 
of compensation, 112. 

Succession tax, securities transferred by irre- 
vocable deed of trust, 124 

Supersedeas, entry of judgment on 
without notice to surety, 34. 

Supreme Court 

Appeal from State 


specific titles. 


of statute to 
87. 


see Aliens. 


after 


bond 


court, substantial Fed- 
eral question, validity, unde: equal pro- 

tection clause, of statute creating pre- 
sumption of negligence on part of rail- 
road, 18. 

Certiorari, dismissal for delay in presenting 
Federal question, 34. 

Constitution of State, construction in ac- 
cordance with State court decision, 95. 

Original jurisdiction, mandamus to compel 
district judge to issue bench warrant, 19 
Orig. 

Review of action of Federal court in grant- 
ing or denying motion for new trial for 
error of fact, 122. 

Statutes of State, construction in accord- 
ance with State court decisions, 117, 126. 

United States as necessary party on appeal 
from judgment setting aside order of 
Interstate Commerce Commission in suit 
to which it was party, 99 


Taxation, see Capital stock tax, Federal estate 


in Federal 


| 
| 


| Trusts, 


tax, Federal income tax. 

Toll bridges, termination of franchise to op- 
erate granted organizers of corporation 
on expiration of corporate charter, va- 
lidity of perpetual franchise, 95. 

Towage - 

Damage for injuries to tug, spare boat doc- 
trine, effect of overtime use of other 
tugs, 36. 

Negligence of pilot, towage company’s liabil- 
ity for, pilotage clause of previous writ- 
ten contracts as part of oral contract, 
validity of clause, 51. 

transfer of securities by irrevocable 

deed of trust, imposition of succession 
tax, 124, 

United States 

Contracts, general average adjusters, valid- 
ity of employment, 92. 
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SUPREME COURT DECISIONS 





Party on appeal to Supreme Court from 
judgment setting asied order of Inter- 
state Commerce Commission, 99. 


Recovery of alleged overpayment of guaran- 
teed income to railroad, 1, 
Urgent Deficiencies Act, right to raise ques- 
tion of breach by railroad as majority 
stockholder of other road of fiduciary 


suit to set aside order of Interstate 
Commerce Commission, 11. 
Venue 
Patent infringement suit, counterclaim, 77. 
Seaman's action for injuries, application of 
venue provisions of Jones Act to State 
court actions, 53. 
Vessels, see Seamen, Shipping. Towage. 
Warrants, see Search and seizure. 
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der as condition precedent to recovery 

on prior policy, 125 
Workmen’s compensation, insurance carrier’s 
right of subrogation to employer’s right 

of action against third party after pay- 

ment of compensation, action in name 

of employer for use of insurer, effect of 

death statute vesting right of action in 


personal representative, 112. 
relationship to minority stockholder in k ° 


| War risk insurance, converted policy, surren- | Zoning, fire station, construction in park, 56. 
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This specialized weekly law service marks a new development in legal 


news reporting. No other service attempts to do what this,new service 
accomplishes. | 


Each week, out of the thousands of decisions being handed down in the 
various Federal and State Courts, this service segregates these decisions 
which are consequential and important. Its comprehensive digests of these 
decisions furnished the subscriber promptly after the decisions are handed down 


enables the practicing attorney to apply to problems at hand the latest authori- 
tative pronouncements. 


The. United States Weekly Law Service is issued each week in the 
form of loose-leaf pages ready to be inserted in a binder. The service consists 
of three parts each of which is separated in the binder by tab cards. 


PART ONE: Contains comments and interpretation as to facts and trends 
relating to court practices and legal problems. From week to week out- 
standing decisions of the Supreme Court of the United States and of 
other courts are analyzed and their possible effect conzidered. 


PART TWO: Consists of digests of decisions of consequence containing new 
principles of general application. These decisions are drawn from courts 
all over the country, both Federal and State. 


PART THREE: Contains a subject-matter index prepared ‘monthly making 
the service of permanent reference and research value. 


A sturdy and attractive ring- 

binder. stamped in gold, fur- 

nished to every subscriber 
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A Nation in One Volume 


—Send for Your Volume Now 


The Sixth Edition of the Annual Index-Digest to The United States Daily 
for the year ended March 4, 1932, will be strictly limited to the number of 


orders received in advance. 


Covering as it does not only the activities of the Federal Government but 
those of each of the forty-eight States, the Annual Index-Digest is a most 
important reference tool in the field of State and Federal Government. 

Here you will find such outstanding features of reference value as: A list 
under Government Personnel of every State and Federal official mentioned in 
The United States Daily during the year; a classified list under State Legisla- 
tion of public bills introduced in the 1931-1932 State Legislatures; a list, by 
States, of important regular and special reports issued during 1931-1932. Here 
is reference to social betterment legislation and to employment. The opinions 
of State Attorneys General, the rulings of State Public Service Commissions 
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under subject. 
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The United \pproximately 600 pages 
States Daily comprising thousands oi 
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The United States 


PATENTS QUARTERLY 
‘ADVANCE SHEETS 


The United States Patents Quarterly, known and recognized as 
complete and authoritative on all patent and trade mark matters, 
has expanded its service to include weekly advance sheets of cur- 
rent patent and trade mark decisions. 


These weekly advance sheets contain the complete text of recent 
court opinions and Patent Office rulings pertaining to patents, 


trade marks and copyrights. 


For ease in consulting this service a cumulative alphabetical 
index is maintained. There is also a cumulative subject index with 
reference to the page numbers upon which appear case digests 


classified under our standard headings. 


The advance sheets are accumulated and bound at quarterly 
intervals and these permanently bound library volumes are sent 


to subscribers without extra charge. 
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in gold, jurnished to every subscriber without 
additional charge. 
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The Supreme Court 


Docket Service... 


The Supreme Court Docket Service is issued weekly and provides a com- 
plete, usable summary of the business of the Supreme Court of The United 
States. It gives the nature, status and disposition of every case filed with this 
Court during its term; gives the number, title, court from which appealed, with 
statements of and citation to lower court’s ruling, a summary of the fact situa- 
tion involved, of questions raised, the disposition, and of the opinion of the 
Court; cumulated weekly index shows exact status of every case on the docket. 


What the Service Contains 


Part I. Current Orders, Hearings, etc.—Containing current orders of the Court, list of hear- 
ings held, schedule of future hearings and other data. 


Part II. Docket Number '‘Index—Showing present status of all cases in which, subsequently 
to filing, the Court has taken formal action. 


Part III. Table of Cases—Listing, alphabetically, titles of cases under the names of both 
parties. 


Part IV. Supplement to Table of Cases. 


Part V. Topical Index—Embracing a comprehensive index of the subject matter involved 
in all docketed cases. 


Part VI. Supplement to Topical Index. 
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Part VII. Appellate Docket—Including, for each case, a summary of the facts and issues 
involved, the ruling of the lower court and the contentions of the appealing party. 


Part VIII. Original Docket—Including, for each case, a. statement of the facts and issues 
involved. 


Part IX. Summary of Opinions—Presenting concise summaries of all written opinions in 
cases decided by opinion. 
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